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PREFACE 


HESE few pages contain the principles of the Muslim Law 
of Inheritance. It comprises mainly the Sunni Hariah Law 
and is based on the original Arabic authorities. The book contains 
the text and translation of the Sirajiyyah whicli was first translat- 
ed, in 1792, by Sir William Jones and subsequently annotated by 
Alma ic Rumsey, and also by S. C. Sircar; but for some reasons 
I prefer to use my own translation with a commentary and 
1 leave it to my readers to judge it on its own merits. The 
Koranic verses and the traditions of the Prophet relating to the 
Law of Inheritance are also included. Some useful charts found 
in the book have been carefully prepared for the first time in 
English from the works of Muslim Jurists, and a completely 
exhaustive compendium of illustrations relating to the sharers and 
residiiaries has been worked out for reference in actual cases. 1 
am greatly indebted to Dr. Zubaid Ahmad and also to Dr. 
Mahmud Ullah in assisting me in preparation of this work. I 
trust the work will meet with the approval of all those interested 
in the Muslim I.aw. 


Law Department, 

University of Allahabad. 
25th March, 19M. 


M. U. 
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THE MUSLIM LAW OF INHERITANCE 


The Muslim Law of Inheritance, Ilm-ul-Faraiz, is a great 
achievement of the Muslim jurists. In its minutest details it is a 
system rendered to perfection, and thus deserves our admiration. 
Macnaghten in his preliminary remarks. Principles and Precedents 
of Mohammedan Law, observes: 

In these provisions we find ample attention paid to the interests 
of all those whom nature places in the first rank of our affections; 
and indeed it is difficult to conceive any system containing rules 
more strictly just and equitable^. 

And the tribute paid by Rumsey is no less exalted. He re- 
marks: 

The Mohammedan Law of Inheritance comprises beyond ques- 
tion the most refined and elaborate system of rules for the devolu- 
tion of property that is known to the civilised world-. 

The view that the deceased is entitled to "a dead man’s por- 
tion” often took the form of placing in the 
The dead man’s portion grave things considered as necessaries for 

the life of the deceased in the next world. 
Such was the custom particularly in Egypt. Later on in religious 
surroundings the reservation of the dead man’s portion was con- 
fined to the property to be spent on charitable objects for the good 
of the soul of the deceased. This practice exists under the Church 
as also under the Muslim Law. 

In almost all systems the distinction is made between real and 

personal property. The natural law of 
Succession to real and succcssion refers to personal property. The 

personal property . i • j 

succession to personal property is governed 
by one set of rules while succession to immovable property is based 
on different principles. However the Muslim Law makes no dis- 
tinction between the succession of real and personal property, nor 
is there any difference as found under the Hindu Law between 
ancestral and self -acquired property, nor from mere fact of com- 
mensality, the heirs continuing to live together, presumption as to 
existence of joint family can arise. The well known rule of pri- 
mogeniture which is the incidence of succession of real property in 
various systems is not recognised by the Muslim Law at all. Under 
the Islamic Law all sons inherit equally. The converse case of ulti- 

'P. V. -P. 1 (Preface) 
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niogeniture, the succession of the yotmgest son to the estate, is also 
not recognised. 

Historically intestate succession comes before testamentary 

succession. The law itself rakes into ac- 
intestate succession count the fact that the property of the de- 

ceased should be applied primarily to the 
support of persons who were entitled to be first supported by the 
deceased in his lifetime, and who have greatly suffered by his death. 
The right of testamentary succession was only to meet exceptional 
cases for reasons known to the testator himself, and that herein 
again some restriction was placed on the testamentary power of 
the person as was the case under the Roman Law that some portion 
of the property must be left for the descendants of the deceased. 
Justinian provided by the 18 th Novel that a testator should leave 
at least one-third or one-half of the estate if he has four or more 
children. The Muslim Law goes further and requires that at least 
two- thirds shall be left for the near relations of the deceased, by 
providing that the testator cannot dispose of more than one-third 
by way of legacies. 

Bentham discussing the Law of Suc- 
Paght of ascendants and ecssion (Theory of Legislation, Vol. I, 

descendants \r-x.r\ i 

Chapter XX) observes: 

On a man’s death, the question arises, how ought his property 
to be disposed of? The legislator should have three objects in 
view, in framing any laws of succession: (1) To provide for the 
subsistence of the rising generation; (2) to prevent the pain of 
disappointment; and (3) to aim at the equalisation of fortunes. 

Proceeding thus he discusses some well known propositions, 
stating in effect that descendants shall be given preference to all. 
He argues that any other arrangement would be contrary to the 
accepted view. He says: 

It is quite certain that our children could not exist without us, 
or some one who should take our place. It is probable that our 
parents could exist without us, as they existed before we came 
into being. 

Thus briefly the order proposed by Bentham would be thus: 
namely; (1) Descendants; (2) Ascendants; (3) Collaterals. The 
Muslim Law takes note of the right of the descendants to inherit 
from their parents but at the same time places the father and 
mother of the deceased in the first rank of heirs along with sons and 
daughters. 

The Holy Koran itself contains the sacred text: 

.... And the parents or the deceased shall have each of them a 
sixth part of what he shall leave, if he have a child; but if he 
have no child, and his parents be his heirs, then his mother shall 

have the third part Ye know not whether your parents 

or your children be of greater use unto you .... 

(Koran IV; II) 
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Thus under the Muslim Law the parents inherit along with 
the children of the deceased and are not excluded by them and the 
argument advanced by Bentham that our parents could exist with- 
out us as they existed before we came into being is untenable, from 
the point of view that usually when grown-up descendants die the 
parents are old and decrepit and therefore are more in need of 
assistance, and further the care and services bestowed by the 
parents on their own children in the past can never be nullified 
by any consideration of pre-eminence in the matter of affection 
In favour of the descendants. It is manifest that it is an unhappy 
contingency for the father or mother to inherit from his own son 
or daughter, the parents themselves anticipate that their children 
would inherit from them, but if they should survive contrary to 
course of nature it is only fit and proper, fair and equitable that 
they should have the right of immediate succession to their de- 
ceased children. Indeed it may be noted that no other system of 
jurisprudence except the Muslim Law provides for the parents to 
succeed to the property of their deceased descendants. Under the 
Hanafi Muslim Law even the grandfather in default of the father 
excludes full or consanguine brothers and sisters from participating 
in the right of inheritance, though perhaps in this case the doctrine 
of the right of ancestors to succeed has been pushed too 
far. The Koran having made no provision for this contingency 
some of the jurists differ on this point whether the grandfather 
should exclude full brothers and sisters or should share along with 
them. 

Another distinguishing feature of the Muslim Law of inheri- 
tance is that there is no right of representa- 
Right of representation tion. The heir is to be ascertained 

at the time of the death of the deceased, 
and a person cannot succeed as a representative of some 
one who had already predeceased the last proprietor. This appears 
to be a strict rule but It logically follows from the maxim, ^^Nemo 
cst hceres vtventis^\ no one is the heir to a living person. Under 
the Muslim Law, strictly speaking, a person has not even an inco- 
hate right to the property of his ancestor until the death of that 
ancestor, it is only then the property vests in him absolutely. 
Therefore it follows that renunciation by a presumptive heir 
of the right of inheritance during his ancestor’s lifetime Is invalid 
and so would be the transfer of spes successiones, mere chance of 
the heir succeeding to the estate of a living person. 

The Muslim Law does not recognise adoption at all. Hence 

Adoption adopted son has no legal status and can- 

not inherit. 
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an attempt to introduce the fiction that the estate iteelf i o 
and stands in the place of the deceased, ’hercditatem d<mmam esse 
cl defuncti vicem obtinere.^^ That the estate does not immediately 
vest in the lawful heirs and the deceased owner is supposed by a 
fiction to be represented by the estate itself* Similarly the maxim 
^^semel heres semper heres^^ is not applicable for under the Muslim 
Law there is no confusio oi the property of the deceased and that 
of the heir. The property of the deceased is alone liable for the 
debts of the deceased. The devolution of the property cannot be 
made contingent or suspended till payment of debts. The estate 
devolves immediately upon the legal representatives charged with 
the debts of the deceased. 


The distribution is effected among the near blood relations of 

the deceased, and the claimants must estab- 
Tlic rules of distribution Jish the cause of inheritance, and there 

should be no impediment to inheritance. 
The heirs in general are divided into three distinct groups, the 
sharers, zavuUfuruz, the residuaries, Asahah^ and the distant kindred 
zavuUarham, and some other special classes of heirs follow next in 
order and finally and lastly in the absence of all classes of heir the 
inheritance devolves upon the State Treasury Bait-uUma}, The 
following are the general principles applicable under the Muslim 
Law of Inheritance. 

(1) That the person whose property is to be distributed is 

dead. ' 

(2) The claimant possess the cause of inheritance based upon 
relationship. 

(3) That the claimant is not excluded by existence of any 
preferable heir and there is no impediment to succession. 

(4) The nearer in degree excludes the more remote. 

(5) There is no representation. 

{6) The strength of consanguinity determines preference. 

(7) As a general rule the male sharer takes double the por- 
tion of a female sharer of the same degree. 

Under the Muslim Law the following may be said to be the 
primary heirs; they are always entitled to inherit: — 

(1) The parents (father and mother); (2) the child (sons 
and daughters) ; (3) the heirs by marriage (husband and wife). 


* Assaitiathem Nissa Bibee ik Roy Lutebmeeput Singh 4 Cal. 142 [1878] 
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Upto the middle of eighteenth cemury the Muslim Law 

LegWative enactmea» -d b^ttk of PlaSSey the ^'^P'^^^bhlh^d. ^Tu 

Jaw a Weeting Muslim law Company was firmly estabjishe . n 

1765 the Diwani was conferred upon the ^W'Uiam In 

l''”SL „ <h. 

and administration of the Muslim Law we find in the Parliamen- 
tary enactment 21 George III, Chapter 70, Section 17, w ic pro 
vided : 

That the Supreme Court of Judicature at Fort William in 
Bengal shall have full power and authority to hear and determine, 
in such manner as is provided for tliat purpose in the said charter 
or letters patent, nil and nil manner of actions and suits against all 
and singular the inhabitants of the said city of Calcutta. 

Providf'd that their inheritance and succession to lands, rents. 


and goods, and all matters of contract and dealing between party 
and party, shall be determined in the case of Muhammadans by 
the laws and usages of Muhammadans, and in the case of Gentus 
by the laws and usages of Gentus; and where only one of the 
parties shall be a Muhammadan or Gentu, by the laws and usages 
of the defendant. 

And the same was provided in Bombay and Madras by 37 
George III, Chapter 142, Sections 12 and 13. And finally the 
Government of India Act 1915 (5 and 6 George V, Chapter 61) 


says: 

The High Courts at Calcutta, Madras and Bombay in the exer- 
cise of their original jurisdiction in suits against inhabitants of 
Calcutta, Madras or Bombay, as the case may be, shall in matters of 
inheritance and succession to lands, rents and goods, and in matters 
of contract and dealing between party and party, when both 
parties are subject to the same personal law or custom having the 
force of Law, decide according to that personal Law or custom 
and when the parties are subject to different personal laws or cus- 
toms having the force of Law to which the defendant is subject. 
Section 112. 

So far as the Company was concerned in 1793 it took the first 
step to legislate for the Indians and the earliest important legisla- 
tion was Regulation IV of 1793, Section 15 of which laid down 
that: 

In suits regarding succession, inheritance, marriage and caste, and 
all religious usages and institutions, the Muhammadan laws with 
respect to Muhammadans and the Hindu Laws with regard to 
Hindus, are to be considered the general rules by which the 
Judges are to form their decisions. 

The Bengal Regulation XI of 1793 also recognises by Section 
2 the Hindu and Muslim Law of inheritance. The same is pro- 
vided in the Bengal Regulation VII of 1832 and in Section 24 of 
the Bengal Civil Courts Act VI of 1871 and finally Section 37 of 
rill TSJnrth Western Provinces and Assam Civil Courts Act 
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XII of 1887 embodies the same rules. 

Section 37 of Act XII of 1877 enacted; That the Civil Courts 
shall decide questions relating to “succession, inheritance, marriage, 
or any religious usage or institution” by the Muhammadan Law 
where the parties are Muslims. Thus the same rules were extended 
to the North Western Provinces and as a matter of fact there the 
right to be governed by their own personal laws was previously 
upheld by the Bengal Regulations III, IV, and V of 1803 vide also 
the Bengal Regulation XLIV of 1795. 

Similarly in Oudh, the Oudh Laws Act XVIII of 1876, Sec- 
tions 3 and 4, in Ajmcre Merwara, the Ajmcre Merwara Laws Re- 
gulation III of 1877, Sections 4 and 5 provide the same rules. In 
the Punjab the Punjab Laws Act IV of 1872, Section 5 and in the 
North-Western Frontier Province the Frontier Regulations VII of 
1901 provide as follows: 

In questions regarding inheritance, special property of females, 
betrothal, marriage, dower, adoption, guardianship, minority, 
bastardy, family relations, wills, legacies, gifts, partition or any 
religious usages and institutions, the rule of decisions shall be: 

(1) Any custom of anybody or class of persons (2) The 

Muhammadan Law in cases where the parties are Muhammadans 

except in so far as such law has been altered or abolished 

by legislative enactment or is opposed to the provisions of this 
Act .... 

As regards Madras the sanie rules were adopted by the Madras 
Regulations II, III and IV of 1802 and V of 1803, and finally they 
were incorporated in the Madras Civil Courts Act III of 1873, Sec- 
tion 16, which says: 

Where in any suit or proceeding, it is necessary for any Court, 
under this Act, to decide any question regarding succession, in- 
heiitance, marriage or caste, or any religious usage or institution 
(a) the Muhammadan Law in cases where the parties are Muham- 
madans shall form the rule of decision unless such law or 

custom has by legislative enactment been altered or abolished. 

The Central Provinces Laws Act XX of 1875, Sections 5 and 
6 and similarly the Burma Laws Act XIII of 1898, Section 13 pro- 
vides the same rules. 

In Bombay there are no such definite rules of law, but the law 
in this respect is laid down by the Bombay Regulation IV of 1827. 
Section 26 says: 

The law to be observed in the trial of suits shall be Acts of 
Parliament and Regulations of Government applicable to the case: 
in the absence of such Acts and Regulations the usage of the 
country in which the suit arose; if none such appears, the law of 
the defendant, and in the absence of specific law and usage, justice, 
equity and good conscience alone. 

So far we have stated what legislative enactments have pre- 
served or guaranteed to administer the Muslim Law in case of the 
Muslims, but it is clear from some of the concluding remarks, 
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namely, ‘‘unless such law or custom has by legislative enactment 
been altered or abolished” that the then legislatures were apparently 
of the opinion that they could change, alter or modify the Muslim 
Law, and in fact by various subsequent enactments they actually 
altered the Muslim Law. For instance, the rule of Muslim Law 
that an apostate from Islam cannot inherit from his Muslim rela- 
tions was abolished by the Caste Disabilities Removal Act XXI of 
1850. The right of the master to inherit to the estate of his freed 
slaves, technically known as the right of residuaries for special 
causes, became obsolete in consequence of abolition of slavery by 
the Slavery Act V of 1843. And as regards the right of inherit- 
ance of missing persons who cannot be traced, it being uncertain 
whether they are alive or dead, the rule of seven years provided by 
Sections 107 and 108 of the Indian Evidence Act would become 
applicable. And under the Aliens Act of the British Parliament 5 
Edw 7 c 13 (1904) and the Aliens Restriction Act 1914, 4 and 5, 
Geo. 5, c 12 an alien enemy of the British Government cannot in- 
herit the property of any British subject (which term would 
obviously include Indian Muslims who are British subjects) though 
they may be so entitled under the Muslim Law. Finally the rule 
of Muslim Law that in default of heirs the inheritance devolves on 
the public Treasury Bait--ul-Mal is superseded in British India by 
the law of escheats to the Crown. The rule of primogeniture is 
not recognised by the Muslim Law according to which all sons 
inherit equally, but Section 2 of the Oudh Laws Act of 1869 re- 
cognises the rule of primogeniture, for the taluqdars of Oudh. 
The rule that daughters inherit along with the sons has been held 
judicially to have been superseded by contrary custom found to be 
in existence among the Muslims, particularly in the Punjab and in 
Oudh. 

And some of the Indian communities who have been conver- 
ted to the Muslim faith have preferred to follow their old personal 
laws. Thus the Khojas and Cutchi Memons of Bombay are 
governed regarding succession and inheritance by the general 
Hindu Law. The same is provided in the Cutchi Memons Act 
XLIV of 1920 and Act XXXIV of 1923. Similarly in matters 
of inheritance the Muslim Borahs of Gujrat and the Girasies of 
Broach are governed by the Hindu Law. The Khojas and the 
Memons retain their Hindu Law of Inheritance. 

And lastly the Indian Limitation Act, IX 1908 has affected 
the Muslim Law of inheritance under which system there is no 
period of limitation at all. All suits based upon inheritance must 
conform to law of limitation, viz., if they are for recovery of im- 
movable property the period for institution of such suits is 12 years 
under Article 144. And as regards for recovery of movables the 
period would appear to be six years under Article 120 of the Limi- 
tation Act. 


Reprint from Allahabad Law Journal ^ No. 12 of March 17, 1933 



CHAPTER I 

§ 1. LAW OF INHERITANCE— <ILM-UL-FARA1Z. 

The right of Inheritance, — 

!• The Muslim Law of inheritance///m-w/-Fami 2 , prescribes 

the mode and manner of succession to a deceased Muslim. After 
incurring funeral expenses befitting the social status of the deceased, 
and after payment of his debts in full, i all legacies must be paid 
out of a third of what remains, and finally the whole of the residue 
is distributed amongst the heirs by right of inheritance. The 
distribution is effected among the blood relations of the deceased 
hereinafter mentioned, provided they be in existence at the time 
of the death of the deceased. The claimants must establish the 
cause of inheritance which is based upon near relationship, and 
there should be no impediment to inheritance, e.g., the existence 
of a preferable heir or otherwise. 

Conception of property. — 

2. Under the Muslim Law, there is no distinction between 
ancestral and self acquired property, nor between real and personal 
property, and from mere fact of commensality, the heirs continuing 
to live together, no pre-sumption as to existence of joint family 
arises.2 

1 The Indian Succession Act XXXIX of 1926 has affected the Muslim Law 
of inheritance. Under both systems funeral expenses are to be paid first, while 
the Muslim law speaks about debts in general, the Succession Act (a) gives prefer- 
ence to death-bed charges including fees for medical attendance and board and 
lodgings for one month previous to the death of the deceased, (b) next the 
.'expenses for obtaining probate and letters of administration, (c) next wages due 
for services rendered to the deceased within three months next preceding his death 
by any labourer, artizan or domestic servants, (d) debts of every kind must be paid 
before legacies, and finally the residue is distributed amongst the lawful heirs of 
the deceased. 

2 There is no joint family property vide Mohideen Bee v. Syed Mir Saheb 
8$ Mad. 1099(1915), Hakim Khan, v. Gul Khan 8 Cal. 826 (1882), As to a partition 
9uit vide iVbdur Kader v. Bapubhai 23 Bom. 188 (1898). 




2 


THE MUSLIM LAW 


Doctrine of Representation. — 

3. There is no right of representation under the Hatiafi 
Law. The heir is to be ascertained at the time.of the death of the 

deceased, and a person cannot succeed as a representative of some 
one who had already predeceased the deceased.^ 

Primogeniture Exclusion op sons, daughters. — 

■ " ' .1 " ' 

4. Under the Hanafi Law the rule of primogeniture is not 
recognised, all sons inherit equally along with the eldest son. But 
under Anglo-Musliin Law if a custom of strict j I primogeniture is 
established then it may be followed.^ Under the Shia Law the eldest 
son is entitled to his deceased father's signet ring, sword, Koran, -and 
garments provided there are also other assets, besides these articles. 

The daughters are also entitled to specific share of inheritance 
hereinafter mentioned, but under Anglo-Muslim Law if there is valid 
custom excluding daughters from inheritance, it would be followed.^ 

1 This appears to be a strict rule but it logically follows, since according to 
Muslim Law a person has not even an incohate right to the property of his ancestor 
until the death of that ancestor, if so there could possibly be no claim through such 
a deceased person who himself had no vested right. 

The Holy Prophet himself had suffered from the application of this rule as 
his own father had predeceased his grandfather. The theory of representation 
undei the Shia Law will be discussed later. 

2 The rule of Primogeniture has been applied by the Courts in Mahomed Akul 
Beg V. M. Kayuin Beg 25 W. K. 199 (187G); Ibrahim Ali Khan v. M. Ahsanullah 
Khan P. C. 39 Cal., 711 (1911) (the Kunjpura estate case). 

The Oudh Estate Act I of 1869 Sec., 22 recognises the rule of Primogeniture for 
the taluqdars and prescribes comprehensive rules, 

3 In Jammya v. Di .van 23 All. 20 (1900) evidence was held to be inadmissible 
to prove any custom inconsistent with the Muslim^ Law, “ regarding, succession 

inheritance, marriage or any religious usage or institution” (s. 37 of Bengal 

Civil Courts Act XII of 1887). The same view was followed in Ismail Khan v. 
Imtiaz-ul-nissa i A.LJ.R. 793 (190 7). However on appeal Muhammad Ismail 
Khan V. Lala Sheokmukh Rai 17 C.W.N. 97 (1912) the Privy Council overruled 
the view taken by the Allahabad High Court and held that evidence as to -family 
custom should be taken. But my submission is that the view' taken by the 
Allahabad High Court.is correct and justifiable, and to hold it otherwise would 
amount to an interference with the .Muslim personal Law. In Ali Asghar r 
Collector of Bulandshahr 89 All. 674 (1917) evidence of such family custom was 
held admissible. And in Muhammad Kamil v. Must. Imtiaz Fatima 86 I A 210 

they should be treated as non-existent for determining shares of heirs. 
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The Heirs in General. — 

5. A ' number of blood relations of the deceased are entitled 

i 

to participate in the inheritance simultaneously. They are divided 
into three distinct groups the ZaxHil-FuruZp the Asabah^ the 
Zav^td^Arham, and the other kinds of heirs follow next in order. 

Zav^uUFufuz^ the Sharers . — 

(а) The sharers are entitled! to receive a fixed share allotted to 
them in a certain order of preference, and mode of succession. 

Asabah, the Residuaries . — 

(б) The Residuaries are those persons who inherit of what 
remains of the estate after the sharers have been satisfied, and if there 
should be no sharers, then they take the whole of the inheritance. 
And in the absence of the residuaries, the residue of the estate, after 
first distribution amongst the sharers, once more devolves upon them 
(sharers) in the fixed ratio of their specific shares. 

Zav^ul Arhatn, the Distant Kindred . — 

(c) The distant kindred are those relations of the deceased who 
are neither sharers nor residuaries. They are entitled to the residue 
i n all cases where the sharers are not entitled to it. 

Successor by contract . — 

(d) In default of sharers, residuaries or distant kindred, the 
estate devolves upon the successor by contract if any, that is, a 
person with whom the deceased had made, a contract of clientship, 
mawalat.^ 

Acknowledged Kinsman . — 

(e) Next in order of preference comes the fictitiously acknow- 
ledged kinsman, that is a person of unknown descent who has been 

1 The conditions of the valid contract of clientship are as follows.— 

(a) There should be declaration and acceptance. 

(b) The declarant should have no heir by * nasab ’ consanguinity, he should 
have attained puberty (majority) and he himself should be a person of ** unknown 
descent*' 

(c) The acceptor inherits from the declarant provided at the time of the latter’s 
death he has attained puberty (majority). 

(d) All children of the declarant born after the contract enter into the *mawalat,* 
Th|B Shafii school does not recognise mawalat 
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acknowledged by the deceased not through himself but through 
afiother.i 

Such acknowledgment is binding on the acknowledgor and 
if not withdrawn and he dies leaving no other heirs except such 
acknowledged kinsmaiti, the estate would devolve upon him. And 
even as regards bequests exceeding the legal third, the acknowledgee 
consents is necessary to validate it. 

Universal legatee . — 

(/) The universal legatee is the person to whom the deceased 
has bequeathed the whole of his property by will, it is a case of 
universal succession to the nniversitas juris of the deceased. There 
being no heirs such a bequest is valid to the whole extent, and 
the rule of maximum legal third applicable to bequests is not here 
applicable. 

BaiUuUmalf Treasury* — Escheats to the Crotvn*-^ 

(g) And finally and lastly in the absence of all above classes 
of heirs, the inheritance devolves upon the Bait-uUmal, the public 
treasury for the benefit of all Muslims. 

Under the Shia Law, there is no escheat to Bait-uUmal, but 
the property is to be liquidated among the poor of the city. 

In default of all the heirs and persons enumerated above and 
in British India in preference to the poor or to Bait-uUmal there 
being no such public treasury in India, the whole property of a 
deceased Muslim escheats to the Crown.2 

1 kinship m:iy bj acknowled^jed through the father or grandfather e.g., 
acknowledging a person to be his brother or paternal uncle. If a Muslim dies 
leaving a wife and no other heir except the acknowledged kinsman, then he will take 
the res’due after deducting the wife’s share. 

In case of acknowledgment of a person as his brother, if the acknowledgor him- 
self inherits, he would have to share with the acknowledged kinsman, as if with a 
real brother. Vide also Baillie 1 405. 

2 The leading case is the Collector of Masulipatain V. Cavalry 8 Moo. I. A. 498 
(1860) (a Hindu case) Where the Privy Council observed when it is made out 
clearly that by the law applicable to the last owner there is a total failure of heirs, 
then the clahn to the land ceases (we apprehend) to be subject to any such ^)er80nal 

law ..the law of escheat intervenes and private ownership not existing, the 

State must be owner as ultimate Lord.” 

The question came up before the Patna High Court in Khursaidi Begum 
V. Secretary of State 94 I.C. 433 (Pat. 1920) where it was raised under the 
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The causes of inheritance. — 

6. There are three causes of inheritance. — 

■(a) Valid marriage, sabab, by reason of marriage, of these 
there are only two sharers namely the husband and the wife. 

(6) Nasab, consanguinity, sharers by relationship, and of 
theSie there ^e len sharers. 

(c) Wala, fictitious relationship, special cause of inheritance 
of these there are several.^ 

The number of sharers. — 

7. The total number of sharers is twelve only,2 and four of 
them are of the male sex and eight are of the female sex. 


Cause of in- 
heritance 

Male Sharers 

Female Sharers 

Sabab of Mar- 

1. Husband. 

5. Wife. 

riage. 

Nasab, consan- 

e 

2. Father. 

6. Mother. 

guinity. 

3. True grandfather. 

7. True grandmother. 


4. Half-brother by 
mother (uterine 
brother). 

1 

8. Daughter. 

9. Son's daughter. 

10. Full sister. 

11. Half-sister by father 
(consanguine sister). 

1 2 . Half-sister by mother 
(uterine sister). 


Shia Law, the Shia community of Gaya represented by their Anjuman had sued the 
Secretary of State. The Court held that the law of escheat prevailed. 

1 i.e,, Successor by Contract, Acknowleged kinsman universal legatee, 6ait-ul- 
mal. Wala of Emancipation, is obsolete, in British India. 

2 Of the twelve sharers five are always sharers vir., husband, wife, true grand- 
mother, uterine brother, and sister. And the remaining seven sharers are sometimes 
sharers and sometimes residuaries. The following five heirs are never absolutety 
excluded by another heir ; — vir., (a) Husband (b) wife or wives (c) father (d) 
mother (e) child (son, or daughther) ; the remaining seven heirs are liable to be 
excluded as will be seen later on. 
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Oringinal Koranic sharers.— 

8. The following eight sharers are expressly mentioned in 
the Holy Koran, (1) Husband (2) Wife or wives (3) Daughter (son) 
(4) Full sister (5) Father (6) Mother (7 & 8) Uterine brother, and 
uterine sister. 

The following four are secondary sharers. (9 J Son's daughter 
(10) Consanguine sister, (11) True grandfather (2) True grand- 
mother. 

Sharers converted into Residua ries. — 

9. The following sharers are liable to be converted into 
residuaries. 

1. Father. 

2. True grandfather. 

3. Mother. 

4. Daughter. 

5. Son's daughter. 

6. Full 'sister. 

7. Consanguine sister. 

The following general rules determine the conversion of sharers 
into residuaries. 

(а) A female sharer is excluded from inheriting as a sharer 

and is converted into a residuary by one or more male 
residuaries of the same degree and consanguine 
relationship to the deceased.! 

(б) The father and true grandfather are converted into 

residuaries in default of any descendants of the of 

sharers or residuaries U. they inherit as residuaries in 

default of children— daughters, sons, son's son, of the 
deceased. 

.u- ^ “oWier. into a residnary is a exception to 

this rule. The rule of conversion of these females into residuaries is with a view 

to give to the male member of the same degree and relationship a double share 
n accordance with the general principle of the law of inh<»rit s "i*f. 
e.g. The sons convert daughters into residuaries. 

The son’s son convert son’s daughters into residnaries, 
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Table oj Sharers that are under certain circumstances 

also residuaries. 


Sharers. 


When Sharers 


When Hesiduaries. 


1. Father ... When there is a child or son’s When there is no child nor 

Child. son’s child. 


2. True grand Ditto (in default of father.) ... Ditto (in default of father.) 
father. 


8. Mother 


In all cases except vide next 
column. 


When the father co-exists with 
mother and spouse only and 
there is no child, or son's 
child nor two or more bro- 
thers or sisters. 


4. Daughter When there is no son 


••• When there is a son. 


5. Son’s daugh- 
ter. 


When there are no two or 
more daughters and there is 
no son’s son of the same 
degree and no excluder. 


When there is a son’s son of 
the same degree. 

When there is a son’s son of 
lower degree and she has been 
excluded. 


Full sister... When there is no full brother, 

nor daughter nor son’s 
daughter and no excluder. 


When there is a full brother. 
When there is a daughter or 
son’s daughter and no ex- 
cluder. 


7. Consanguine When there is no consanguine 
sister. brother nor daughter, nor 

son’s daughter and no ex- 
cluder. 


When there is a consanguine 
brother. 

When there is any daughter 
or son’s daughter and no ex- 
cluder. 
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§ 2. THE TWELVE SHARERS. 

Father. — 

10. Where there is a son, or .son’s son, h.l.s. the father, 
takes one-sixth. 


MOTHER.-r- 

11. Where there lare children, or son’s children, h.l.s. or two 

) 

or more brothers and sisters, the mother takes one-sixth. 

Where there is no child or son's child h.l.s. the mother takes 
one- third, unless there be both a wife or husband and a father in 
which case she takes one-third of what remains after the share of 
the widow or widower has been satisfied. 


Illustrations, 




Uii) 



Husband. — 


Widow 

VI 

Mother 


Father 


Husband 


Mother 


Father 


Widow.... 


Mother 


Father’s father 


Husband 


Mother 


Father’s father 



12. The share of the husband in his deceased wife's estate is 
one-fourth where there are children or son's children, and if there 
are no such heirs, he takes one-half.2 

Wife.— 


13. The widows takes one-eighth of the deceased husband's 
estate where there are children or son's children h.l.s. and if there 
are no such issue then she takes one-fourth. 


1 As to its deanition vide s 249 true grandmother. 

2 The husband is entitled to take his share from the 
unpaid. 


unpaid dower if any still 


h. ** “ “dinafy debt, and muat 

be paid before the assignment of the legal shares, otherwise she would recover 

fer oTn shir f 

u^pird dow^ Swen to the widovy is in addition to .,er p|aim ,o the 
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The share of two or more wives (not exceeding four) is 
precisely the same, viz* one-eighth or one-fourth to be divided 
equally between them. 

True Grandfather* — 

14. Whether there is a father, the true grandfather is excluded 
from participating in the inheritance. 

Where there is a son, or son's son h.l.s. and no father the true 
grandfather takes one-sixth. 

True Grandmothek'.* — 

15. True ^grandmothers are excluded from participating in the 
inheritance by the mother, and paternal grandmothers are excluded 
where there is a father. 

•True grandfather means a male ancestor between whom and the deceased 
no female intervenes. 

False grandfather is any male ancestor between whom and the deceased a 
female intervenes. 

A true grandmother is a female atic?stor between whom and the deceased 
no false grandfather intervenes 

A false grandmother is a female ancestor between whom and the deceased 
a false grandfather intervenes. 

False grand parents cannot inherit as sharers nor as residuaries 

TABLE OF TRtJE AND FALSE GRAND PAREN TS. 

The true grand parents are indicated by capital letters, the letters F (f) an 1 
M (m) stand for father and mother respectively. 


MMM 

mmf 

mfm 


mff 

FMM 

fmf 

FFM FFF 

L 


L_ 


J 

L 

J 

i: J 

1 

MM 



1 

mf 


1 

FM 


\ 

FF 




J 




_ J 


Mother 




1 

Father 



f 

Propositus 

True grandfathers = FF, F FF 
True grandmothers = FM, MM, FFM, FMM, MMM 
If F is dead then FF and on his default FFF take 1/6 share. 

If F and M are dead F M, and MM will divide between them 1/6 but if F is 
alive he will exclude FM from taking and MM will take the whole one-sixth. 

If FM and MM, are dead, then 1/6 will be divided between FFM, FMM, MMM. 
However if MM is alive, she will take the whole oiie-sixtl), the nearer in degree 

excluding the more remote. 

a 



10 


THE MUSLIM LAW 

Similarly paternal female ancestors hah«s> except the father s 

mother are excluded by the grandfather. 

The share of the maternal grandmother is "one-sixth, and the 
same is the share of the paternal grandmother where there is no father. 
Two or more true grandmothers of equal degree divide the sixth 
equally. The gra.dmothers nearer in degree exclude the more 
remote. 

Daughter.— 

16. The share of a single daughter is one-half where there is 
no son, and the maximum collective share of two or more 
daughters is two-thirds.i 

Son's daughter. — 

17. Where there is one daughter only, the son's daughter 
takes one* sixth, but where there are two or more daughters, they take 
nothing. 

Where there is no son, nor daughter, nor son's son, the son's 
daughters inherit as if in capacity of daughters and take two-thirds 
if they be two or more, and if there is a single son's daughter she 
takes one-half of the estate. 

Sister.— 

J8. Where there is no child or son's childh.l.s. and no father 
or true grandfather and no full brother, a single full sister takes one- 
half and if two or more they take two-thirds to be divided equally 
between them. 


1 If there is a son the daughter is not a sharer but a residuary, and the rule 
that the male sharers take double share would apply. 

The son would convert the daughter into residuary and the latter would take 
a share equal to half of that is taken by the son, similarly if there is a son's 
son h.I.s. the son’s daughter takes a share equal to half of that is taken by the 
former. 

2 The brother (f, or c. in sec. 252) converts the sister into a residuary, and 
the general rule double share to the male members applies. 
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Consanguine sister. — 

19. Where there is no child or son's child h.l.s. and no father 
or true grandfather, and there being neither full brother nor full sister 
nor consanguine brother, a single consanguine sister takes one-half, 
and if two or more they take two-thirds to be divided equally 
between them. 

If there be only one full sister, she will take her half share 
leaving only the remainder of the maximum collective share 
(2/3-l/2=al/6) one-sixth for the consanguine sister whether one 
or more. 


Uterine sister — uterine brother. — 

20. Where there is no child or son's child or father or true 
grandfather, the uterine sister takes one-sixth and if two or more 
they take one-third. 

The uterine brother under similar circumstances is entitled to 
1/6 of the estate if there are two or more they are entitled to the 
maximum collective share 1/3 of the estate. In tlieir case the males 
and females share equally.^ 

Table of Half-blood Relationship* 


Father's 
other wife 


Father 


Mother 


Mother's 

other 

husband 


Consanguine Consanguine full 
brother sister brother 


I 

full 

sister 


uterine uterine 

brother sister 


Propositus 


Portions.- 

21. The portion fixed by the Koran are six namely 1/2, 1/4, 
1/8, 2/3, 1/3, and 1/6, the object of the Koran was to give 


1 The uterine brothers and sisters are cognates and they succeed only as sharer 
and not as rcsiduaries. Their children are distant kindred, 
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shares to the females who were excluded under the customary law 
in ancient Arabia.^ 


Table of Fixed Portion. 


Fixed portion. 

Of the sharers under certain circumstances. 

1/2 

Husband, daughter, son's daughter, full sister, 
consanguine sister. 

1/4 

Husband, wife. 

1/8 

Wife or 1 wives. 

2/3 

Daughters, son's daughters, full or consan- 
guine sisters. 

1/3 

Mother, uterine brothers or sisters. 

1/6 

Father, true grandfather, mother, grand- 
mothers, one or more son's daughters, one 
or more consanguine sisters, uterine brother 
or sister. 


Joint sharers, — 

In case of several individuals forming one group of 
sharers, the maximum collective share is to be divided equally 
among all of them. The following heirs are joint-sharers: — 

Joint Sharers. 


1. Wives two or more. 

2. The grandmothers of the 

same degree. 

3. Daughters two or more. 


4. Son's daughters two or more 

5. Full sisters ,, 

6. Consanguine sisters „ 

7. Uterine brothers or sisters. 


1 The Koran does not speciiically mention tlie true grandfather or true 
grandmother, they are included under the term “ parents” and the expression 
female children ” includes daughters, son’s daughters, and the term “ sisters ” 
is deemed to mean fi|ll sisters and consanguine sisters. 
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Sharers. 


Husband 


Wife one 
or more. 


Daughter 


. Son’s dau- 
ahtcr. 


5. Father . 


THE TABLE OF SHARERS 


QK^rA Conditions under which the 
share is inherited. 


Whether cxcladcd or 
converted into a icsiduary. 


When there is a child or Excluded by none, 
son’s child (h. 1. s.) 

1/2 When there is no ciild or 
son’s child h.l.s 

1/8 When there is a child or Excluded by none 
son’s child (h. 1. s.) 


When no child or son’s child 


1/2 

■^ 1 '^ 

H 


if one 
two or 
more J 


when there is no 
son 


Excluded by none. 


Converted into a residuary 
if there is a son or two 
or more sons 




if one 1 when no son, or 
I son’s son or one 
if two or J' or more daugh- 
more | ters or higher 
J son’s daughter. 

When there is a daughter or 
higher son’s daughter. 


Excluded by son, or 
son’s son of higher 
grade, alsf) excluded hv 
two or more daughters 
or by two or more sons’ 
daughters of higher 
grade, or by one daugh- 
ter togetlier with two or 
more son's daughter.s of 
higher grade 


Converted into a resi- 
duary by son’s son of 
cciual or even hawer 
grade. 



When there is a son or son’s Excluded by none, 
son (h. 1. s.) 


1/6 plus When there are one or more In this case the fatlier is 
R. daughters, son’s daughters a sharer and also a resi- 
and there is no son nor duary. 
son’s son. 


R 


When no child nor son’s 
child (h. 1. s.) 


Converted into residuary 
in the absence of any 
child. 
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THE TABLE OF SHARERS— (Continued.) 



Conditions under which the 
share is inherited 


Whether excluded or 
converted into a residuary. 


6. Mother ... 1/6 


When there is a child or 
son’s child (h. 1. s.) or two 
or more brothers or sisters 
whether full blood or half 
and whether they inherit or 
are excluded or there is a 
brother and sister and the 
father. 


Excluded by none. 


When tliere is no cliild nor 
son’s child and not more than 
one brother and sister. 


l/-'l of When there is a wife or hus- Converted into a residu- 
E band and the father. ary by the father. 


7. True grand- 1 /C 
lather. 


When there is a child or 
son’s child (h. 1. s.) and no 
father or nearer true grand, 
father. 


Excluded by the father 
or nearer true grand- 
father. 


1 /6 R When with daughters or only 
son’s daughters. 


•S. True grand- 1/6 
mother. 


When no child nor son’s child Converted into a residu- 
ary if there is no 
descendant sharer or 
residuary. 


When no mother and no 
nearer true grandmother. 


Paternal true grand- 
mother excluded by 
lather or by a true grand- 
father. Any true grand- 
mother is excluded by 
mother or by nearer true 
grandmother, whether 
paternal or maternal. 

Not a residuary. 


9. Full sister. 1/2 


If one ^ When no child 
If two or i- son’s child 
more •' (“d-sO or father 
J or brother. 


Excluded by son or son’s 
son (h. 1. s.) father or 
true grandfather. Also 
excluded as sharer by 
one or more daughters 
or son’s daughters. 


I 
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Shares. 

Sharer. 

Condition under which the 
share is inherited. 

Whether excluded or 
converted into a residuary. 


R 

1 

Converted into residuary 

by full brother, that is 
when with one or more 
full brothers subject to 
not being excluded or 
when with one or more 
daughters or son’s 
daughters and no exclu- 
der the full sisters one 
or more become resi- 
duaries with daughters 
i.e. they take the residue 
after deducting the 

shares of '.daughters. 

10. Consan- 
guine 
sister. 

1/2 

2/3 

If one '] When no child or 

1 son’s child 

If two } (h.l. s.) or father 

or more or brother or full 

J sister. 

Excluded by son or son’s 
son, father or true grand- 
father or by full brother 
or by full sister when 
she is a residuary. 


1/C 

When with one full sister 
only, (the sister takes 1/2 
and consanguine sister takes 
(2/3— 1/2;= 1/6.) 

Also excluded by one or 
more daughters or son’s 
daughters or by two or 
more full sisters. 


R 


Converted into residuary 
by a consanguine bro- 
ther. 

When there are one or 
more daughters, or son’s 
daughters and no exclu- 
der. 

11. r Uterine 

12. brother or 
[ sister. 

1/6 

1/3 

If one 'I When no child or 

,, , • son’s child 

\ (h. 1. s.) or 
j father, (h. h. s.) 

Excluded by son or son’s 
son, father or true grand- 
father, or daughter or 
son's daughter. 




Not a residuary. 
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§ 3. THE RESIDUARIES. 

Classes of Residuaries. — 

23. There are four classes of residuaries, and each of the 
preceding class must be exhausted before the next which is 
excluded, that is the first excludes, the second, the second 
excludes the third, and the third excludes the fourth. 

Class I. 

The "offspring” of the deceased i.e. his sons and son’s sons. 
It. 1. s. 

Daughters and son's daughters when not sharers. 

Class 1 1. 

The "root” of the deceased i.e. his father and true grand- 
father h.h.s. 

Class III, 

The "offspring" of the father of the deceased, i.% brothers 
whether full or consanguine and their sons h.l.s. 

Sisters whether full or consanguine when not sharers. 

Class IV. 

The offspring of the true grandfathers i.e, paternal uncles and 
great uncles and their male descendants in tlie male line. 

Class I. Residi'aries.— 

.^4. According to the Sirayiyah "The offspring of the 
deceased are his sons first, then their sons in how low a degree 
soever.” Thus in the first instance the residue devolves on the son 
or sons together and along with daughter or daughters if any. The 
general rule that the male member takes the double share applies, a 
daughter thus takes one-half of the share of each son. 

If there be no daughter or daughters the risidue is divided 
equally between the sons, and if alone he takes the whole property. 
Similarly the son's daughter takes along with the son's son. 
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The case of son’s daughters with a lower son. 

The following problems may usefully be studied. 

In this example the female descendant in a nearer degree divided the residue 
with lower son’s son h. 1. s. D stands for daughter. S stands for son. 

The heirs in the last line have survived the deceased. 

(i) PROPOSITUS 


f" I 

Di D2 

2 

3 



The two daughters and exhaust the collective share 2/3, so if alone 
would take nothing, but here she shares with as residuary. = l/H =2/9. 


riii 


PROPOSITUS 


r 

Di 

2 


5 

I 

D2 

L 

6 


^1 takes ^ 


r 

D3 

1 

‘9 


Si 

9 


T-k ^ J = -L 1 the remainder of the collective share. 

^2 6 VT ~ 2 6 / 

D. and S, share the residue Dg = 1/9 : 2/9 

Q * 


(iii) 


PROPOSITUS. 

I 


r 

Di 

1 

2 


S 

I 

Si 


s 


A 

6 


D2 

i , 1 
3 r 


B- S. 


1 


D I takes ^ 


2 

Sj takes ’3' of j g 

8 


Excluded 


— Do takes 3* of “g — ' g Sg and D3 are 


excluded. 
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PROPOSITUS. 





Di — S takes 1/2 
D 2 and D 3 = take 1/6 

Di Ds and De would get nothing if S; was not in existence, but 
i they are made residuaries and take the residue \ 6 "= '3 ) 

1 taking 1/5 of 1/3 5=1/15, and Si takes 2/15. 


The following two graphical illustrations will further explain 
above proposition. 


~D=l /2 


— D=l/2 

—S— D 2 = 1/6 


— S— D=l /6 


p S— S-Ds =0 



— S— S-Ds 
-S~S~S-D4 


o 

9 

•O 

tn 

0 ) 


— S— S— S— D 4 =0 

-s- 

-S— S— S-D 6=0 

Class II 

OF RESIDUARIES.— 


^s— S— S— s 


— Ds 
-Sb 



J 


04 


— S— S— S— S— S— De =0 


25. In absence of the first class of residuaries, the residue 
devolves on the second class consisting of the father or the true 
grandfather. 
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According to the Sirajiyali “Brothers and sisters whether full 
or consanguine are all excluded from participating in the in- 
heritance by the father, and even by the true grandfather". This 

is the view according to Imam Abu Hanifa and Fatwa accords 
with it. 

The authorities for and against the right of the true grand- 
father to exclude full or consanguine brothers and sisters are as 
follows ; — 

For — 

(1) Hazrat Abu Bakr the first Khalif. 

(2) Imam Abu Hanifa, the founder of the Hanafi School, 
Against — 

(3) Imam Abu Yusuf, ) The two famous disciples of Imam 

(4) Imam Muhammad j Abu Hanifa 

(5) Imam Malik, the founder the Maliki School 

(6) Imam Shafi, the founder of the Shafii School. 

(7) The eminent jurist Zaid offers some suggestions giving a 
choice to the grandfather. 

(а) to take one-»sixth as a sharer, or 

(б) to take as a residuary in capacity of a full brother or 
(c) take one-third of the Residue. 

e.g. A Muslim dies leaving a true grandfather, a true 
grandmother, two brothers and a full sister the grandmother 
takes //6. The residue is 5j6 which according to Imam Abu 
Hanifa goes to the grandfather. According to Zaid he may elect 
to take 7/6 as a sharer or as a residuary with brother, i.e. 2/7 of 
5/6ai5/2/. {There being two brothers and one sister), or by the 
third alternative take IjS of 516^5118 wkich will be better than 
5\21 or 1(6, 


Illustration. 


True grandmother 
True grandfather 
sister 


According to 
Abu Hanifa 
1/6 

= 5/6 

— excluded 


According to 
Zaid 

1/6 s 3/18 
2/3 of 5/6=10/18 
1/3 of 5/6= 5/18 
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The case of the grandfather had caused a considerable differ- 
ence of opinion among the eminent disciples of the Prophet. Here 
is a case known as the Kharqa which implies an unsettled point. 
The following are the surviving heirs, mother, grandfather and a 
sister. 

(1) According to Abu Bakr, First 



Khalif 

... Mother 

1/3 Grandfather : 

2/3 Sister excluded* 

u 

Zaid 

Mother 

1/3 

Grandfather 

4/9 

Sister 

2/9 


Ali, Fourth 






Khalif 

... Mother 

1/3 

Grandfather 

1/6 

Sister 

1/2 


Ibn 

Abbas 

f Mother 

... 

1/3 

Grandfather 

or 

1/6 

Sister 

1/2 


Umar, Second 

[ Mother 

1/3 

Grandfather 

1/3 

Sister 

1/3 


Khalif 

Mother 

1/3 

Grandfather 

1/6 

Sister 

1/2 

Here is a case known 

as the Hamziyah. 





H grandmothers 

{jrand- full 

sister 

consanguine sister 

uterine sister 


According to '] 


father 




Abu Hakr t'fe 
Ibn Abbas J 

► 1/6 (joint share) 

.5/6 

excluded 

excluded 

excluded 

According to 






AH 

1/6 

1/6 

1/2 

1/6 

excluded 


Class 111 of residuaries. — 


26 . In default of Class I and II of residuaries the residue 
devolves on the full brothers equally, and if there are full sisters then 
along with them, each sister taking half as much as each brother. 

Similarly in default of full brothere and sisters the residue 
devolves upon the consanguine brothers and sisters in the same 
manner, the brother taking a double share. 

Sister with daughter , — 

In default of residuaries of I and II classes and there being no 

brothers but daughters or son’s daughters excluding full or consan- 

guine sisters from inheritance as sharers, such sister or sisters are 

entitled to take the residue in preference to remote heirs. 

This case is the solitary exception to rule that no female is 

primarily a risiduary but only become so when co-existing with 
a male residuary.i 

• This is according to the Hanafi Law. 

I Vide illustration (ii) p 205, 
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Broihe/i sons.— 

In default of full or consanguine brother, and no sister takin« 
as residuary under the preceding rule, the residue devolves on full 
brothers, sons to be divided equally between them, and it is 
immaterial whether they claim their rights through the same or 
different fathers. 

Similary sons of consanguine brothers take the residue if there 
are no sons of full brothers. 

And finally the residue devolves on sons of full or consanguine 
brothers' sons' sons A./.s. in like order, the nearer degree excluding 
the more remote, and issue of full brothers excludinif the issue of 
consanguine brotliers in the same de^iree. 

o o 

Rights of Collaterals 
Illustrations 

— broth cT 
C -- Consanguine 

Propositus 


C.B C.S 
ll3 

Residue 
2 : 1 

Two F. Ss=r2/3 

c. n =2^3 of 1 y3-=s2y9 
C. S = of l/3--]y9 

(h) Propositus 


Two F. Ss 
2/3 


(i) 

F = Full 
S ^Sister 
Ss --Sisters 



F.' S 

^residuary) 

D = daughter =1/2 
. Sb: 1/2 as residuary. 
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Propositus 


F.S C.S F.B 

1/2 1/6 I 

S 

(R) 

F. S. takes 1/2 ss 3/6 
C. S.»(2/3— 1/2) —1/6 
F. B. S.=3the residue — 2/6 

Propositus 


F.B U.B 

(R) 1/6 


U. B, =» uterine brother = 1/6 
U. S. =* „ sister 1'6 

F. B.^ Residue 2/3 

Class IV of residuaries. — 

27. If tliere are no residuaries of class I, II & III the residue 
devolves on the offspring of the true grandfathers that is, on the 
paternal uncles, great uncles and their male descendants in the male 
line. 

And finally in default of these the residue devolves on descen- 
dants of more remote true grandfathers, i 

1 In Mahomed Haneef v. Mahomed Masoom 21 W. R. 371 (1874) a succession 
certificate was granted under Act XXVII of 1860 to a person whose paternal ances* 
or in the fifth degree was related in the sixth degree to the deceased. 

In Abdul Samad Sahib v. Chinnathambi Sahib 63 I. C. 873 (Mad. 1918) the true 
grandfather’s descendants succeeded in preference to a daughter’s son lybo belongs 
p the Distant Kindred class. 


u.s 

1/6 

V 

1/3 collective share 
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Father's father’s father. 
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1 

6. Father’s father’s 5. Father’s father's 

consanguine brother, brother, great 

consanguine great Father’s father. utlcle. 

uncle. 

I 7 

son. son. 

I 

2. father's consanguine 1. Father's full brother, 


brother, consanguine 
paternal uncle. 

I 

4. Son. 


full paternal 
uncle. 

3, Son. 


Father. 

I 

Propositus 

The three lineal ancestors being dead the order of succession 
is indicated by the figures 1 — 8. 


JcjRisTic Classification of Residuaries.— 

28. The residuaries are of two kinds: 

1. Residuaries by consanguinity, nasab. 

2. Residuaries for special causes, this class may be taken to be 
obsolete in British India as the result of the abolition of the institu- 
tion of slavery by Act V of 1843.1 

Residuaries by nasab . — 

The Residuaries by nasab are further subdivided into three 
classes {a) Residuaries in their own right, (6) Residuaries in 
another's right; (c) Residuaries together with another. 

1 e.g. Those who succeed to the estate of a manumitted slave etc. The Slavery 
Act V of 1843 abolished slavery and removed all legal disabilities due to slavery. 
Vide Sayad Mir Ujmudinkhan v. Zia-ul-Nissa 6. I. A. 137 (1879), 3 Bom., 422 P.C. 
In this case a Rajput girl was purchased by the Nawab and she became the 
mother of a daughter while still a slave. She was later on emancipated and married 
by the Nawab. Her daughter was married in the Nawab’s life time, and the respon- 
dents daughters were the issue of that marriage. A male heir of the Nawab 
claimed the Rajput lady’s property to the disherision of her own natural heirs. 
Held by the Privy Council that by Act v. of 1843 the right if any of the Nawab’s 
heirs was taken away and that the respondents were entitled to succeed to their 
grandmother. 
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(a) The first class consists of the male residuaries mentioned 
in the preceding section viz. 'The offspring of the deceased or of 
the father or the true grandfather of the deceased,'^ all in lineal 
male line, and also the "root'^ of the deceased, the father or true 
grandfather 

(b) R^iduaries in another's right consists of four females namely 
daughter, sons’s daughter, full sister, and half-sister by father (and 
in one exceptional case the mother^ also) who are prima facie 
sharers, but are converted into residuaries, when they co-exist with 
one or more male residuaries of the same relationship to the deceased 
as the claimant in question. 

e.g, A daughter co-existing with a son is converted into 
a residuary by the later. A full sister co-existing with a full 
brother is converted into a resudiary by the latter. 

(c) Residuaries together with another are two female sharers 
full sister, and half-sister by father who are converted into re* 
siduaries by another female sharer and thereby inherit together. 

e.g. A full sister co-existing with a son's daughter and not 
being excluded by any heir becomes residuary together with 
the sort s daughter. 


LIST OF RESIDUARIES. 


i. Descendants. — 

1. Son or sons. 

'1, Sons or sons sharing with daughters, if any, the son taking 
a double share. 

3. Son s sons with son's daughters of equal degree, the for- 
mer as usual taking a double share, son's son's sons h.l.s. the 
nearer in degree excluding the more remote. 


1 e.g. The sons, son’s sons h.l s. The father true grandfather h.h.s. and all 
male agnates collaterals. 

2 When the mother co-exists with the father and there is a spouse of the 
deceased and there are no other heirs then after the share has been allotted to the 
spouse the father and the mother take the residue as residuaries. 
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4. Son's son's sons similarly shares with son's daughters 
of a higher degree or equal degree (son's son's daughter), the male 
as usual takes a double share, (this case is such that the female sharer 
in question would get nothing, and all remote son's son's sons 
and daughters hJ.s. are excluded*) 

11 * Ascendants — 

5. Father. 

6. True grandfather, h.h.s. the nearer in degree excluding the 
more remote. 

Ill* Near Collaterals — D iiscENPANTS of fathkr* — 

7. Full brothers. 

8. Full brother with full sister if any, taking a double share. 

9. Consanguine brothers; 

10* Consanguine brother similarly sharing with consanguine 
sister if any, in like manner. 

11. Full sister where thare is no full brother or any nearer 
residuary and with one or more daughters or son's daughters, takes 
the residue if any still not exhausted. 

12* Consanguine sister where there is no full or consanguine 
brother, or any nearer residuary, and with one or more daughters 
or son's daughters takes the residue if any still not exhausted. 

13. Full brother's son's /t./.s. the nearer in degree excluding 
the more remote. 

14. Consanguine brother's sons. 

15* Full brother's son's sons. 

16. Consanguine brother's son's sons. 

17. Then follow remoter male descendants of full brother's 
son's sons, and consanguine brother's son's sons in like manner* 

I V. Descendants of true grandfathers h . h , s . — 

18. Full paternal uncle. 

19. Consanguine paternal uncle. 

20* Full paternal uncle's son h , l . s . 

21. Consanguine paternal uncle's son, 

22. Full paternal uncle's son's son. 

23. Consanguine paternal uncle's son's son. 

24* Then follow descendants of full paternal uncle's son's 
son and consanguine paternal uncle's son's son in like order. 

Similarly in like order male descendants of more remote true 
grandfathers ad infinitum* 
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§ 4. EXCLUSION OF SHARERS 
Exclusion of Sharers, — 

29. Of the twelve sharers five are never liable to be 
excluded from participating in the inheritance but the other seven 
sharers are liable to be excluded from the inheritance by presence of 
some preferable heirs. 


Sharers not liable to be 
excluded. 

Sharers liable to be ex- 
cluded. 

1. Husband. 

1. True grandfather. 

2. Wife, (wives). 

2. True grandmother. 

3. Father. 

3. Son's daughter. 

4. Mother. 

4. Full sister. 

5 . Daughter. 

5. Consanguine sister. 


6. Uterine brother. 


7. Uterine sister. 


The following general principles determine the rules for 
exclusion of sharers. 

(а) A sharer is excluded by any person through whom he is 

related to the deceased, and who may participate as a residuary. 

e.g. The father excludes the true grandfather, full sisters, or consanguine 
sisters. 

(б) All collateral sharers are excluded by a lineal male 

decendant or ascendent who can also take as a residuary. 

e.g. The son excludes, full sisters, consanguine sisters, uterine brothers 
and sisters. 

(c) A remoter sharer is excluded by nearer residuary who is 

such that would convert such equally nearer sharer into residuaries. 

c.g. Son and son’s son h.Ls. in nearer degree exclude, son’s daughters in a lower 
degree. 
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(d) A half'blood sharer is excluded by a fuU*blood residuary 
who is such that would convert such full-blood sharers into resi- 
duaries. 

e.g. Consanguine sisters are excluded by full brothers as the latter would 
convert the full sisters into residuaries 

A female full-blood, sharer excludes a half-blood female 

sharer when the former inherits as a residuary. 

e g. A Muslim dies leaving a daughter, full sister, and a consanguine sister, 
the latter is excluded by the full sister since she takes as a residuary with the 
daughter. 

Exclusion as sharers.— 

30. There are thiee sharers who are excluded without 
forfeiting their residuary title, and they would inherit if not excluded 

by other residuaries, 

1. Son's dau;^hter. 

2. Full sister. 

3. Consanguine sister. 

The following general principles determine the rules of 
exclusion as sharers. 

Collaterals.'^ 

(а) All descendants of the parents of the deceased are excluded 

by one or more lineal descendants of the deceased. 

e.g. Pull sisters, consanguine sisters, are excluded as sharers by one or more 
daughters or son’s daughters [they may inherit as residuaries with the daughters*] 

(б) The nearer sharers exclude the more remote sharers, 
they having taken the maximum collective share fixed for 
that class. 

e.g. Son’s daughters are excluded as sharers by two or more daughters or two 
or more son’s daughters of a higher degree or there being one daughter or son's 
daughter with one or more nearer son’s daughters. [Son’s daughters may inherit as 
residuaries with son’s sons of the same or a lower degree ] 

(c) Half-blood sharers are excluded by fuU-blood sharers of 
the same degree and who exhaust the maximum collective 
share fixed for that classi 

e.g. Consanguine sisters are excluded by two or more full sisters. 

1 If the collective share is not exhausted, there being only one such sharer^ 
(bp h^lf-blood shairer would take the resi^up, 
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Table of exclusion as sharers. 


The sharers 


Exclusion as sharers 


1. Son's daughter Excluded as sharer by two or more daughters 

or son*s daughters of a higher degree, 
or by one daughter together with one or 
more son's daughters of a higher degree or 
by one nearest son's daughter together with 
one or more nearer son's daughters. 

2. Full sister Excluded as sharer by one or more daughters 

or son's dauAters. 

o 


3. Consanguine 
sister 


Excluded as sharer by one or more daughters 
or son's daughters or by two or more full 
sisters. 


There are two sharers who when excluded as sharers are 
absolutely excluded, for they are not residuaries at all. 

1. True grandmother 

2. Uterine brother and uterine sister. 

rhe true grandmother (paternal or maternal) is excluded by the mother or 
nearer true grandmother on that side. 

The uterine brothers and sisters are excluded by one or more child, daughters 
or son’s daughters and as they are not residuaries it means their absolute 
exclusion. 


Exclusion by conversion rixo residuaries. — 

31. In case of three sharers, the father, mother, and daughter 
I exclusion as sharers by conversion into residuaries does not mean 
absolute exclusion, for they inherit as residuaries, but other sharers, 
may be absolutely excluded by co-existing residuaries^ 


regards conversion of sharers into residuaries vide sec. 24? ante p. 190. 
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Table of absolute exclusion of sharers. 


Sharers. When absolutely excluded. 


1. True grandfather. Absolutely excluded by the father or a 

nearer true grandfather. 

2. True grandmother. A true grandmother excluded by the 

mother, a nearer true grandmother. 
Paternal true grandmother excluded 
by the father or by a true grandfather 
through whom she is related to the 
deceased. 

3. Son's daugliter, Absolutely exlcuded by son, or son's 

son of a higher degree. 

4. Full sister. Absolutely excluded by son, or son's 

son, father, or true grandfather. 

5. Consanguine sister. Ditto and absolutely excluded by full 

brother or by full sister being 
a residuary. 

G. Uterine brother. ^ Absolutely excluded by son or son's 

^ son, father, or true grandfather. 

7. Uterine sister. J Also excluded by daughter or son's 

daughter. 


Partial Exclusion. — 

32. There are five sharers who are sometimes entitled to a 
maximum share and sometimes to a minimum share owing to 
co-exist^nce of other heirs. 
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Table of partial exclusion of sharers. 





Law of inheritance 


di 


(iii) There is no representation. 

(iv) The strength of consanguinity determines preference. 

(v) If the degree of relationship is equal then as a general rule 
a male sharer takes double the portion of a female sharer of the 
same degree. 


son cannot inherit from his grandfather while the father is alive, 
e.g A full-blood relation is preferred to a half-blood. 


Primary heirs and their substitutes. — 

34. The following are the primary heirs; and their substitutes. 

Primary heirs (1) The child, male or female. (2) The 
father. (3) The mother. Their substitutes ; — (a) Child of a son 
h.l.s. (6) True grandfather. (c) True grandmother. 

The primary heirs succeed first and in their default their subs- 
titutes inherit the property. The substitutes also exclude all those 
persons, excluded by the primary heirs. The husband, and the 
wife are also (primary heirs and always inherit. 

e. g. If Ihere is a surviving daughter and a son’s daughter the former would 
take 1/2 and the latter 1/6. This may be taken as an exception to the rule, 
e. g. the son’s chi’d also excludes full brothers or sisters as does the son. 

Preference Amongst heirs. — 

35. The heirs by nasab are subdivided into sharers and 
residuaries. This classification however does not denote priority of 
one class over the other so as to exclude that class. No sharer 
excludes residuaries, in fact all sharers are not entitled to inherit 
together at one and the same time, some sharers are liable to be 
excluded by the presence of a sharer or even by a residuary, and 
again some of the sharers are converted into residuaries and thereby 
are excluded from receiving their fixed shares. 

The primary heirs always inherit. 

(а) The heirs by marriage the husband or the wife. 

(б) The heirs by consanguinity viz. the son or sons, daughter 
or daughters, father and mother. 
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Sharers and Residuaries * — 

Under the Hanafi system the order is Descendants, Ascend- 
ants, and Collaterals. The following ecoeral principles determine 
the order of succession among the sharers and residuaries. 

1. As a general rule proximity is determined by the degree of 
claimants' relationship to the deceased whose properly is to be 
distributed. The strength of consanguinity is another test to 
determine priority. That is those of the full-blood exclude those 
of the half-blood. Similarly a nearer residuary excludes the more 
remote and a residuary of the full-blood excludes a residuary of the 
half-blood of the same degree. 

2, In case of conflict between sharers and residuaries (a) a 
nearer residuary .excludes a remoter sharer if the latter is related to 
the deceased through the former, (b) or if the former was either a 
descendant or an ascendant and the latter was a collateral only, 
(c) or the latter is converted into a residuary. 

Illustrations* 

(i) A son or son's son excludes a full sister, or a half-sister by father. 

(ii) A true grandfather excludes paternal true -grandmothers as they are related 
through him, and under clause (b) he excludes full sisters or half sisters by father. 

(iii) A son converts a daughter into a residuary. 

3. (a) A nearer sharer excludes the more remote, if the latter 
is related to the deceased through the former who is such that 
under certain circumstances would take the whole inheritance as a 
residuary. 

(b) or the former is a descendant or such an ascendant who 
under certain circumstances would take the whole inheritance as 
a residuary, and the latter is a collateral. 

(c) if the nearer and remoter sharers claim the same Koranic 
share, and if the former takes the whole share under certain cir- 
cumstances, the latter would be excluded, but if the former takes the 
minimum share under certain circumstances, the latter would take 

the difference between the maximum and the minimum shares 
allotted. 
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Illustrations. 

(i) A father exclude* the true grandfather [this case falls under 3 (a) and also 

3 

(ii) A father excludes the full sister (collateral). 

(iii) Two or more daughters exclude the son’s daughters, but a single daughter 
does not exclude the son's daughter (here the two daughters had taken the maximum 
share viz. 2/3 and there is nothing left for the son’s daughters to take, but a single 
daughter, who is entitled to 1/2 only, enables the son’s daughter to take the difference 
viz. 2/3— 1/2 = 1/6.) 

4. A nearer sharer does not exclude a remote residuary, here 
the sharer takes his share first and the residue if any devolves upon 
the remoter residuary. 

Similarly a full-blood sharer never excludes a half-blood resi- 
duary. 

5. (a) Full-blood sharers exclude half-blood sharers if the 
half-blood sharers are of the same class and claim the same share, 
and they have taken the maximum share, if not the difference 
would be given to the half-blood sharer 

Illustrations. 

Two or more full sisters exclude a half-sister by father and they take the 
maximum share 2/3, but one full sister does not exclude the half-sister by father, 
as she takes the share 1/2 leaving 1/6 for the half-sister (2/3 — 1/2 — 1/6). 

(b) A full-blood residuary under the following circumstances 
excludes a half-blood sharer, namely the former would convert 
into residuary a full-blood sharer of the same class as the half- 
blood sharer in question. 

e.g. a full brother excludes the half-sister by father as he would convert the 
full sister into a residuary. 


§ 6 . THE DOCTRINE OF INCREASE AND RETURN. 

The doctrine of increase. — 

36. The doctrine of increase, ^awl, applies when it is found 
out ttiat the sum total of the fractions to which several sharers are 
entitled exceeds unity, then they must all abate rateably. The 
doctrine of increase operates by increasing the common denomi- 
nator of the fractions to the total of all the numerators. The 
numerators are left unchanged, thereby each share is rateably reduced. 

5 
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Illustrations. 


(a) A woman dies leaving her husband and two sisters of the 
whole blood. 


Husband 

... l/2 = 3/6 

reduced to 

... 3/7 

Two full sisters 

... 2/3=4/6 

tl 

... 4/7 

7/6 

(6) A woman leaves her husband, her mother and a 

1 

full sister. 

Husband 

... /12=:3/6 

reduced to 

... 3/8 

Mother 

... l/3=2/6 


... 2/8 

Full sister 

... l/2 = 3/6 

}} 

... 3/8 

(c) A woman dies ieavin 

8/6 

g her husband, 

1 

two full sisters, uterine 

brother and mother. 

Husband 

1/ 

2 = 3/6 reduced to 3/9 

Two full sisters 

2/: 

3=4/6 „ 

4/9 

Uterine brother 

• • • • • • 

= 1/6 „ 

1/9 

Mother 

• • • • • • 

= 1/6 „ 

1/9 


{d) A woman dies leaving the following heirs. 

Husband ... l/2 = 3/6 reduced to 3/10 

Two full sisters ... 2/3=4/6 „ 4/10 

Two uterine brothers and two 

sisters ... l/3 = 2/6 „ 2/10 

Mother ... ... as 1/6 „ 1/10 


10/6 1 


(e) A man dies leaving a widow, mother and a full sister. 


Widow 
. Mother 
Full sister 


• • • 


• • • 


1/4 = 3/12 reduced to 
1/3 -=4/12 

1 /-^ = 6/12 


• • • 


• » t 


• • • 


3/13 

4/13 

6/13 


13/12 



• • • 
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(/) A person dies leaving a widow, two full sisters, one uterine 
sister and mother. 


Widow 

1/4=3/12 reduced to 

. . . 1/5 

Two full sisters ... 

2/3=8/12 ... 

... d/15 

Uterine sister 

1/6 = 2/12 ... 

... 2/15 

Mother 

1/6=2/12 ... 

... 2/15 


15/12 

1 

g) A person dies leaving the following heirs. 


Wife ... 

1/4=3/12 reduced 

to 3/17 

Two full sisters 

2/3=8/12 „ 

8/17 

Two uterine sisters ... 

1/3=4/12 „ 

4/17 

Mother ... 

1/6 = 2/12 „ 

2/17 


17/12 

1 

(A) A person leaves his wife, two daughters, father and mother.i 

Wife... 

... 1/8=3/24 reduced to 3/27 

Two daughters 

... 2/3 = 16/24 

.. 16/27 

Father 

... 1/6 = 4/24 

... 4/27 

Mother 

... 1/6=4/24 

... 4/27 


27/24 

1 ‘ 


Rule of Change of Denominators.— 

Thus it will be seen that according to the doctrine of increase, 
the common denominators that are liable to be increased are as 
follows: — 


Denominators. 

Increased up to what limit. 

6 

i 7, 8, 9 or 10 

12 

J3, 15 or 17 

24 : 

27 only 

2, 3, 4, and 8, 

not necessary to be increased 


at all. 


This case is known as mimberiya, answered by AJi from tbe pulpit. 
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Denominator 6 increased to 7 vide illustration 

(«) 

page 

i 





tf 

ft 

(b) 

ft 

t\ 



» 

u 

ft 

ft 

(c) 

ft 

ft 




10 

ft 

ft 

(^) 

ft 

ft 




13 

ft 

ft 

i^) 

ft 

II 

II 

II 

II 


ft 

ft 

V/ 

ft 


i> 

II 

ft 

17 

ft 

ft 

(8) 

II 

II 

II 

If 

II 

27 

ft 

ft 

(h) 

ft 

II 


The Doctrine of Return. — 

37. The doctrine of return, rad, applies when after assigning 
shares to all sharerji, there is a surplus, and there being no residuary 
the residue reverts to the sharers in proportion to their respective 
shares, this is known as the Return. 

The sharers who are entitled to the Return are seven only, one 
male and seven females, viz. uterine brother, or sister, daughter, 
son's daughter, full sister, consanguine sister, mother and the 
paternal grandmother. If there be one of such persons only 
the whole surplus is given to that particular heir. 


The Return to sharers. 


Sharers not ordi- ! 

narily entitled to Sharers by nasab entitled to return. ^ 

return. 1 i 

1. Husband. 

2. Wife (wives). 

1. Mother. 

2. True grandmother. 

3. Daughter. 

4. Son's daughter. 

5. Full sister. 

6. Consanguine sister, 

g* r Uterine brother or sister. 


1 If there are no other sharers or residuaries or distant kindred, then the 
husband or wife take the residue by return. 

2 The return may take place to one, two or three of the s^bove mentioned 
sharers but not to more than three, 
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Thus the mother (or grandmother), the daughter (or son's 
aaiighter) or the sister (full or consanguine together with uterine) 
take the residue in default of male agnates, and where tlie daughter 
or sister are not co-e^isting. This includes eight sharers, the hus- 
band and the wife are excluded fronr tlie Return, and the father or 
the true grandfather are residuaries, so when they co-exist with 

sharers there is no Return " at all. 

• «. 

Illustrations* 

{a) A person dies leaving a wife and a sister. 

Wife... ... 1/4 

Widow ... 3y4 (1/2 as sharer and 1/4 by Return) 

(6) A woman dies leaving her husband and a daughter 
Husband ... 1/4 

Daughter ... 3/4 (1/2 as sharer and 1/4 by Return) 
(c) A person dies leaving the mother, daughter and son’s daughter 
Mother ... l/6sal/G increased to 1/5 

Daughter ... 1/2 = 36 ... 3j5 

Son s daughters .. . l/6 = l/6 *.. 1/5 

5/6 1 

(In this case the share of each sharer is rateably increased. The 
process is by decreasing the denominators of each sharer so as to 
make it equal to the sum of the numerators). 

{d) A person dies leaving the mother, full sister and uterine 
brother. 


P'.Iother 

= 1/6 

increased to ... 1/5 

Full sister 

l/i' = 3/6 

„ ... 3/5 

Uterine brother ... 

= 1/6 

„ ... 1/5 


5/6 

1 


(«) A person dies leaving his wife, daughter and mother 
Wife ... 1/8 ... 4/32 

Mother ... 1/6 increased to 1/4 of 7/8=7/32 

Daughter l/2=3/6 „ 3/4 of 7/8=21/32 


4/6 


I 
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Here after assigning the share to the wife the residue is 7/8 
which is to be distributed between mother and daughter in the ratio 
of 1:3 in proportion to their fixed shares, viz, 1/4 of 7/8 and 
3/4 of 7/8 respectively. This is a simple method. The other 
process would be as follows ; — 

Wife ... ... 1/8=3/24 

Mother ... 1/6=4^24 

Daughter ... 1/2 = 12/24 

Total ... 19/24, Residue being 5/24 

The residue is now to be distributed again between the mother 
and tlie daughter in the proportion 1 : 3. 

Mother would ultimately receive<!» 1/6 +(1/4 of 5^24) = 7/3i 
daughter ... ... ) 1/2 + (3/4 of r);24) = 21;32 

(/) A woman dies leaving lier husband mother and dauglitei; 

Husband ... 1/4 ... 4/16 

i\iother ... 1/6 increased to 1/4 of 3/4=3/16 

Daughter ... l/2 = 3/6 „ 3/4 of 3/4= 9/16 


4/6 1 

(Here after assigning the share to the husband the residue 
is 3gl, whicli is distributed between the mother and daughter in 
the ratio 1 :3 in accordance with their original fixed shares.) 

Denominator Six . — 

In applying the doctrine of Return it will be seen that the 
de nominator 6 is reduced to 2, 3, 4 or 5. 

Illustrations. 

A person ^ies leaving the following heirs only, 

(a) True grandmother ... 1/6 increased to 1/2 

Uterine sister ... 1/6 » 1/2 


(b) True grandmother 
2 uterine sisters 


2/6 1 
... 1/6 Bs 1/6 increased to 1/3 

... 1/3 =» 2/6 „ 4/3 

3/6 
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(c) Mother ... ... 1/6 increased to 1/4 

Sons's daughter ... 1/2 =s 3/6 „ 3/4 

46 1 

{d) Full sister ... ... 1/2 s=s 3/6 increased to 3/5 

Consanguine sister ... 1/6 „ 1/5 

Uterine sister ... 1/6 „ 1/5 

5 6 1 


The above rule is followed in initial applicLition even when the 
heirs co-exist with either the husband or the wife, who arc not 
entitled to the Return. 

Illustrations. — 


A person dies leaving the following heirs. 


(i) Wife 

• • • 

l/-l=2/8 

Uterine brother 

1/6 

1 2 of R = 1/2 of 3/4 

= 3/8 

Uterine sister 

1/6 

1/2 of R = 1/2 of 3/4 

= 3/8 


2/6 

6 reduced to 2 

1 

(ii) Wife 

• • • 

• • • • • • 

1/4 

Uterine brother 

... 16 

1/3 of R.= 1/3 of 3 4 

= 1/4 

Uterine sister 

1/6 

1/3 of R. „ 

11 

Mother 

1/6 

/ 

13 of R. 

= 14 


3/6 

6 reduced to 3. 

1 

(iii) Husband 

• • • 

... ^/^ 

= 4 16 

Mother 

1/6 

1 

1/4 of R. = 1/4 of 3/4 

= 3 16 

Daughter 

1/2 = 3/6 

3/4 of R. = 3/4 of 3/4 

= !t/16 


4/6 

6 reduced to 4. 

1 

(iv) Wife 

• • « 

1/8 

o 

n 

Mother 

1/6 

1/5 cf R. ... 1/5 of 7/8 

= 7/40 

Two son's 




daughters 

2/3 = 4/6 

4/5 of R. ... 4/5 of 7/8 

= 28/40 


56 6 reduced to 5. 
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Order of devolution of Return^ — 

38 , The Return devolves in the following order : 

(а) To the'Residuaries 

(б) In default of {a) to the sharers^ 

(c) In default of (a) and (b) to the Distant Kindred 

(d) In default of (a), (b) and (c) to the heir by marriage^ 

Succession of sharers and residuaries. — 

39. The sharers and residuaries succeed briefly in the 
following manner. 

(a) The sharers and residuaries may succeed jointly. 

or 

(b) The sharers only! may succeed wholly exhausting the estate 
or there being no residuaries taking the residue by return, 

or 

(c) The residuaries alone may succeed, there being no con- 
version of sharers into residuaries, or even by excluding 
remoter sharers. 

Gf.neral Order in^British India. — 

40. 1. (a) The sharers by marriage ; (6) along with those 

sharers by consanguinity who are not excluded. 

2. The Residuaries taking the residue if any or taking the 
whole estate in default of (1) 

3. In default of No. (2) the residue devolves upon the sharers 
by consanguinity in proportion to the original fixed shares. 

4. In default of sharers by consanguinity and residuaries, 
the residue devolves upon the Distant kindred. 

In default of all these the residue devolves upon the sharers 
by marriage and next on the successor by contract if any, the 
acknowledged kinsman, the universal legatee and finally it escheats 
to the Crown. 

1 Vide Macnaghten Precedents Inheritance Cases 71 73, 74. Gujjadur Pershad 
V. Shaikh Abdullah, 11 W. R. 220 (1869). 

2 The wife or" husband has no claim as against the Distant Kindred, vide 
Mahomed Noor Bukhsh v. M, Hamedool Haq, 5 W. R. 23 (1866). Koonari v. 
Dalim 11 Cal. 14 (1884), but as against the State they are entitled to the surplus, 
vide Mahomed Arshad v, Sajida 3 Cal, 702 (1878), Scobhanee v. Bhetun 1 S. D A. 
(1811) an old case decided in accordance with the fatawa 
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LIST OF THE DISTANT KINDRED. 

Descendants of the Deceased.i 

1. Daughter’s children and their descendants, 

2. Children of son’s daughters and their descendants, 

II, Ascendants of the deceasi£d,2 

3. False grandfathers h.h.s, 

4. False grandmothers h.h.s. 

III, Descendants of parents;^ 

5. Full brothers’ daughters and their decendants. 

G. Consanguine brothers’ daughters and their descendants. 

7. Uterine brothers’ childr^iii and their descendants. 

8. Daughters of full brothers’ sons h.l.s. and their descendants. 

9. Daughters of consanguine brothers’ sons h.l.s. and their descendants. 

10 Sisters’ (whether full consanguine or uterine) children and their descendants. 

IV, Descendants of immediate grandparents (true ok 

]^lse):— 

11. Paternal aunts, Father’s full sisters and mother’s full brothers and 
sisters i.e., maternal uncles and aunts. 

12. Father’s consanguine sister’s and mother’s consanguine brothers and sisters. 

13. Paternal aunt’s descendants, maternal uncle’s and aunt’s descendants. 

14. Uterine brothers and sisters of father and mother. 

15. Full paternal uncles’ daughters, and their descendants. 

16. Consanguine paternal uncles’ daughters and their descendants. 

17. Uterine paternal uncles and their children and their descendants. 

18. Full paternal uncles’ sons’ daughters and their descendants. 

19. Consanguine paternal uncles* sons’ daughters and their descendants. 

20. Descendants of remoter ancestors h.h.s. true or false. 

1 e.g. S D D, S D S = son’s daughters’ children. 

D S S, DSD = grand children of daughters. 

DSSS, DSSD =3 daughters’ great grand children. 

2 M F. mother’s father. 

F M F, M M F parents’ maternal grandfathers. 

M F F, M F M mother’s paternal grandparents, 

3 The order of succession is as follows. 

(a) Full brothers’ daughters and full sisters’ 'I f (b) uterine brothers 

children or consanguine brothers’ daughters with < and sisters' 
and consanguine sisters’ children. J ^ children. 

Next iu order. 

(c) Fnll brothers’ sons’ daughters. 

Consanguine brothers son’s daughters. 

(d) Grandchildren of (a) with grand children of (b) 
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THE DISTANT KINDRED. 

41. The Distant kindred are those blood relations w'lo are 
neither sharers nor residuaries. 

There are four classes of ^^Distant kindred'*. 

I. Descendants. 

II. Ascendants. 

III. Descendants of parents. 

IV. Descendants A./.S. of ascendants hM.n. 

The Distant kindred may also conveniently Ixj classified into 
six groups. 

1. Descendants of the deceased. 

2. Ascendants of the deceased. 

3. Descendants h.Ls. of the brothers and sisters of the de- 
ceased. 

4. Uncles and aunts of the deceased. 

5. Descendants h. 1. s. of uncles and aunts of the 
deceased. 

6. Uncles and aunts of the ascejidants of the deceased and 
their issue. 

Succession of the Distant Kindred.— 

42. The distant kindred are entitled to succeed in two cases 

{a) when there is no sharer or residuary then they are entitled 

to take the whole estate, or (6) when there is the husband or 

wife only, they take the residue after deducting the share of the 
spouse. 

The rules.— 

(1) The general rule that the nearer degree excludes the 
more remote is applicable to the distant kindred also. 

e.g. the daughter s son or daughter's daughter would exclude 
all other Distant kindred. 

(2) Of persons equal in degree, the descendants of sharer's 
or residuaries are preferred. 

e.g. Son's daughter's daughter or son is preferred to daughter's 
daughter's daughter or son, 



LAW OF INHERITANCE 


48 


Imam Muhammadls system^ — 

(3) Among the distant kindred equal in respect of propin- 
quity and the condition of their roots, Imam Muhammad proposes 
a system to examine the sex of the roots and the number of 
the branches, that is, when tracing the line of descent a difference 
of sex first appears in the roots, then assign to the male member 
a portion double that of the female ancestor, by taking account 
of the claimants descended from that root, for each male root 
will be considered to be as many males as the claimants descended 
from that root, and each female root will similarly be considered 
as many females as are descended from her. Finally what is 
allotted to the male roots is collected together and is distri- 
buted to their descendants. Similarly what is allotted to the 
female roots is collected together and is distributed to their 
descendants. 

If however in tracing descent there appears a further differ- 
ence of sex in the pedigree at a lower stage, then what has 
been allotted to the male or female roots in the higher stage 
is again assigned and redistributed in the lower stage, and this 
operation is continued until the actual claimants are finally 
reached. 

In distribution the general rule double portion to the male 
members is followed. And this method also involves a complicated 
scheme of succession by representation. 

Imam Abu Yusufs system . — 

Imam Abu Yusuf takes no notice of difference of sex in the 
roots of intermediate ancestors. According to him the sexes of 
the actual claimants should be taken into consideration in distru 
buting the estate^ and very often adopting this method, the result 
is exactly the opposite to the distribution effected according to 
Imam Muhammad*s system.^ 


1 The method of distribution proposed by Imam Abu Yusuf has not been 
adopted by the Hanafi jurists. The Sirajyah adopts Imam Muhammad’s system. 
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Class 1 — Distant Kindred. — 

43. The following is the order of succession among the 
Distant Kindred of the first class. 

(a) Daughters’ children 

(b) Sons’ daughters’ children 

(c) Daughters’ grand children 

(d) Sons’ sons’ daughters’ children 

(<) Daughters’ descendants h. 1. s. and sons’ daughters 
descendants h. 1. s. in like order. 

Illustrations. 

A person dies leaving heirs as shown in the following tables 
and only the heirs in the last line have survived the deceased. 

D= Daughter. 

=Son. 

(i) Propositus. 


D 

D 

S 2/3 

i.) 1/3 

b 2/3 

S 2/3 


Here the ancestors differ in their sexes in the second line 
descent, and there being only one claimant in each line a doul 
share to the male member is assigned at this point and whi 
descends to their claimants respectively. 

DSD, daughter's son’s daughter 2/3, 

D D S, daughter’s daughter’s son 1/3. 

According to Imam Abu Yusuf 

DSD will take 1/3 
D S 2/3. 
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Propositus. 


collective 

share 

D D 4/5 D 

r " 1 

D 1/5 S 2/5 S 2/5 



S 


2/3 of 4/5 

15 


D 

l/:i of 4/5 

4 

15 


In this case the ancestors differ in their sexes in the second 
line and there being only one claimant in each line of descent a 
double share is assigned to the male members at this point and 
what has been allotted to the male roots ( in this case 2/5 each) is 
collected together (4/5) and is distributed to their descendants, a 
double share is again assigned to the male members. 

DDS=l/5 3/15. 

D S S=2/3of 4/5=.8/15. 

D S D-1/3 of 4/5=4/15. 

According to Imam Abu Yusuf : — D D S®®2/5. 

D S S=2/6. 

D S D = 



Propositus 
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Here also the ancestors differ in their sexes, in the second line 
and there being only one claimant in each line of descent a double 
share is assigned to the male members, at this point and what has 
been allotted to the male roots and female roots ue. 2/6 and 4/6 
respectively is distributed to their descendants, a double share is 
again asjsigned to their male descendants. 

D D S=4/18 DSS=8/18. 

D D D«2/18 D S D = 4/18. 

According to Imam Abu Yusuf : — 

* DDS=2/6 DSS — 2/6. 

DDD = l/6 D 8 0=1/6. 

(iv) Propositus 

r 

D 

1 , 1 

S .1 1 D 

'I S 

D 


In this case the ancestors differ in their sexes in the second line 
of descent, and there being two claimants in one line and only one 
claimant in the other line of descent, the male root in the second 
line would count as two males, because of the two descendants 
(irrespective of the fact that one of them is a female member), and 
thus distribution in the second line would be 4/5 and 1/5 
respectively, the final distribution is in the same manner as in the 
previous examples. 

D S S«2/3 of 4/5 = 8/15. 

DSD«l/3 of 4/5 = 4/15. 

D D S=1 5 =3/15. 

According to Imam Abu Yusuf : — D S S=®2/6. 

D S D«l/6. 

D D 
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Propositus 


I 

11 

III 

1 

1 

1 

D 

D 

D 

1 , 

S 4/7 

1 3/7 


D 2/7 

1 

D 1/7 

1 

1 

D 

D3/ 14 

S3/14 

1 

1 

1 

( 

D 

8/28 D 

S 3/28’ S 3/28 

6/28 


8/28 D 8/28 D S 3/28 S 3/28 6/28 

Here the ancestors differ in their sexes in the second line and 
there being two claimants in the first line of descent they would 
count as two males and the two claimants in the second line of 
descent would count as two females, the distribution in the second 
line would be D 8 = 4/7 ; D D=2 7 ; D D 1/7. 

Now 4/7 is inherited by the descendants in the first line equally. 
D S D D = 2/7 each =8/28 
D S D D = 2/7 each =8/28 

The collective share of D D of the second line II and D D of 

the third line 111 is ^ ^ and this is to be redistributed 

to their descendants. There is a further difference of sex between 
the roots in this collective group in the third descent.^ The above 
operation is again to be repeated. There are two male claimants 
in the second line, but they would be counted as two females, and 
the only one claimant in the third line would be counted as a male. 

Thus D D D = 1'2 of 3/7 = 3/14 
D D 8=1/2 of 3/7 = 3/14 

And the final distribution to their respective descendants would be 
D D D 8 = 1/2 of 3/14 = 3/28. 

D D D 8 = 1/2 of 3/14 = 3/28. 

D D 8 D=3/14 = 6/28 

According to Imam Abu Yusuf : — D S D D = 1/7. 

DSD D = l/7. 

D D D S = 

D D D S = 2^ 

D P D P = l/7. 
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Propositus 

‘ II 


III 


marries 


8 collective 
7 share. 


.1\ -li A 

2S / = 28 \ ~ 28 /— 2 


Si 

26 


Here the ancestors differ in their sexes in the intermediate line 
o( descent, and there are two claimants in the first line I of pedigree 
and two in the second line II of pedigree, but in the former capacity 
they count as females and in the latter \s male members. Hence, 
the distribution at this sta^e is as follows 

I D D=2/7. 

II D S=4/7. 

HI DD=»l/7. 

Now the share of D S, 4/7 is inherited by his heirs directly 2/7 
each, i.e. D S 0 = 2 7; D S D = 2-7. 

The shares of D D (I) and DD (III) is collected together 
'211 + 2/1 = '6, 7 and is redistributed to their descendants as follows. 

fDD D = l/4of 3/7 = 3/28. 

( D D D = l/4 of 3|7=3/28. 

Ill I D D S = 2/4 of 3 7 = 6/28. 

Thus finally because of the marriage of their parents thi 
daughters in the first and second lines inherit in two different capa 
cities, each taking 1 . 1, ^ n 


1 + = 1 each 

7 ^ 28 28 


D=ll/28. 
D=ll/28. 
- 6/28, 
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(vii) 


Propositus. 

I 


!4/60 




36/60 



\ 



ISS SDDDDDD d d d 
8/60 8/60 8/60 4/60 4/60 4/60 4/60 4/60 4/60 4/60 4/60 4/60 

I I I I I I I II I 

II D DDDD DDDD DDD 

I \ I I I I 

III Si D D ""S S s D D D“D D~B 

12/60 6/60 6/60 6/60 6/60 6/60 3 60 3/60 3/60 3/60 3/60 3/60 


9/60 


12/60 


6/60 


IV 

D 

D 

D 

S 

D 





9/60 

1 

( 

i 

1 

V 

D 

S 

D 

1 

D 

1 

D 



8/60 

4/60 





1 

1 



VI 

D 

D 

D 

D 

D 


D S S S 5 D 

4/60 4/60 4/60 2/60 2/60 2/60 
I 1_^60 ; 13/601 

D S ' S t) D 

6|60 3/60 


S D D DSD 

12/60 8/60 4/60 9/60 3/60 6/60 6/60 2/60 4/60 3/60 2/60 1/60 


This is a famous illustration given in the Sirajiyah, though not 
worked out in full, I have made an attempt to arrange it so that at 
a glance the distribution of shares may be seen. 

In Column I the distribution to each son would be^ 2/15 and 
to each daughter 1/15 or on the basis of 60 as demominator it 
would be 8/60 and 4/60 respectively, the three sons taking 24/60 
and nine daughters 36/60. 

In column II there is no difference of sex at all. 

In column III the ancestors differ in their sexes. 

Si takes 1/2 of 24/60 = 12/60 which descends to Di there 
being no change of sex in this line of descent. 

D and D take 1/4 of 24/60 = 6/60 each. 

And as regards tlie descendants of daughters, the three sons 
take 18/60 and six daughters, take 18/60. 


1 In this case 60 is the L C. D. We could also work it on the basis of 8/19 
and 1/16. 
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In column IV the ancestors differ in their sexes in cases 
of some of the heirs, and the descendants of sons and daughters are 
again dealt with separately, the result is as indicated in the chart. 
In coluhin V the distribution is similarly effected and finally the 
result is stated in column VI viz. 12, 8, 4, 9, 3, 6, 6, 2, 4, 3, 2, 1, 
respectively.^ 

The general rule of double share to male members applies 
throughout. 

According to Imam Abu Yusuf the distribution would be as 
follows 2/15 to each son and 1/15 to each daughter. 

Class II— Distant Kindred. — 

44« If there are no Distant Kindred of the first class, the 
whole estate or the residue would devolve upon the second class of 
Distant Kindred. 

The following general rules determine the order of succession. 

(a) The nearer in degree exclude the more remote. 

e.g. The mother’s father excludes the father’s mother’s father. 

(fe) Among heirs of the same degree those related through 
sharers or residuaries are preferred, but according to some jurists 
no such preference is allowed. 

(c) The heirs on the paternal side take a double share 
to that of the heirs on the maternal side. That is 2/3 and 1/3 
respectively. 

(d) A male member is entitled to a share double that of a female, 
and members of the same sex share equally. 

e.g. Mother’s father’s father takes 2/3 and mother’s father’s mother takes 1/8 
of the estate . 

{e) The special rule of Imam Muhammad as regards the 
difference of sexes in the ancestors, etc., as stated in the case of first 
class of Distant Kindred is also applicable. 


1 A. Rumsey (Inheritance, p. 9.3) has worked out this chart using letters a b, 
C...r etc. in a different manner, 
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Class IH — Distant Kindred, — 

45, If there is no Distant Kindred of the first or second class 
the estate devolves upon Distant Kindred of the third class. This 
class consists of the descendants of the brothers and sisters of the 
deceased. 

The following general rules determine the order of succession, 

(а) The nearer in degree exclude the more remote. 

(б) Among heirs of the same degree those related through 
residuaries exclude those related through a Distant Kindred. 

e.^ The full brother's son's daughter excludes full sister’s daughter’s son, 
because full brother’s son is a residuary. 

(c) According to the Sirajiyah among those equal in degree 
distribution between the heirs is effected by ** considering the 
branches and the roots ' that is by assigning to the roots share 
with reference to number of the claimants in their own line of 
descent respectively in accordance with Imam Muhammad's system. 

(d) In the case of issue of uterine brothers or sisters, difference 
of sex is not taken into consideration in the intermediate roots nor 
in the claimants, they all share equally. 

Illustrations. 

F»Full B = Brother. 

C » Consanguine U » Uterine. 

(i) C. B. F. B. U. B. 

S S S 

I I I 

D D D 

In this example the full-brother’s son’s daughter F. B. S. D. 
excludes uterine brother's son’s daughter U. B. S. D. according to 
the rule “among claimants of equal degree those related through 
a residuary exclude those related through a Distant Kindred." 
And further as the heirs of full-blood exclude those of half-blood 
on the father’s side, consanguine brother’s son’s daughter C.B. 

S. D. is also excluded. Hence F. B. S. D. is alone entitled to the 
whole property. 
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3 

8 



C. B. 


u. s. 


. D 2/3 1/3 D S 

I I 1 

I i S D 

D D 4/18 .-5/18 

4/18 4/18 


D 

I 

S 

. 3/18 


The uterine sister has two branches, and 1/3 is the legal share 
which is taken equally by them 1/2 of 1/3 =» 1/6- each. The residue 
2 3 devolves upon the consanguine brother, and one of the two 
intermediate daughters has two branches, while the other has only 
one branch, hence the distribution is 2/3 and 1/3 respectively which 
devolves upon their descendants. 


C.B. D.S.=l/3 of 2/3=2/9 
C.B. D.D.=l/2of 2/3of 2/3=2/9! 
C.B. D.D.= „ „ =2/9 

U.S. S.D. = l/6 
U.S. D.S.»l/6 


• • • 


4/18 

4/18 

4/18 

>3/18 

3/18 


(iii) 


3 

b 


8 


F. S. C, B. C. S. U. B. 


D S 

(excluded.) 


D 

S 

9 


D 

1 

9 


In this example all claimants are equally near to the deceased 
and are related through residuaries or sharers. The legal share of 
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two are more uterine brothers and sisters is 1/3 and is equally 
allotted to their branch, the residue 2/3 goes to the full-brothers 
and sisters. 

The full-blood heirs exclude the half-blood heirs, therefore, 
descendants of consanguine brother and sister take nothing. 

The full-sister F.S. having two branches takes equally with 
F.B. who has only one branch, and their shares go to their 
branches respectively and the rule of double portion to male applies. 


F. B. D. *» 1/2 of 2/3=l/3=:3/9. 
F. S. S.=2/3 of 1/2 of 2/;5 = 2/9. 
F. S. D.=l/3 of 1/2 of 2/3 = i;9- 
U. B. D. 1/3 of 1/3 =1/9, 


U. S. S. 
U. S. D. 


9t 




«l/9. 
= 1/9. 


(iv) 


J- 

3 

-A. 


U. B. U. S, 


I 


s 

1 

D 

1 

12 


D 

I 

S 

1^ 

12 


I 


D 

12 


\ 

\ 

D 

JL 

12 


lof^ 

3 21 


F. B. 


D 


7 3 


8 

IT 


D 

3 21 


2 

3 

.-A 

_ 8 
21 


J:of 


F. S. yof I 


7 — 25 




I-”' 


86 


LofJ 

6 


D 

2 

7—36 

I 


D 

1 of -1 i- 


8 


36 


36 


The legal share of uterine brother and sister =1/:! and the grand 
children of the uterine brother and sister will divide 1/3 equally 
between them each taking . U.B.S.D.=1/12 U.S.S.D.=1/12. 

1/4 of 1/3 8=1/12*= ( U.B.D.S.8 s1/12 U.S.S.D.=1/12. 
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The residue 2/3 devolves upon full brother and sister. 

Tlie full brother F.B. has two branches and the full sister F.S. 
has three branches therefore, the distribution would be F.B. 
(two males) 4/7, and F.S. (three females) 3/7 which would devolve 
on their descendants respectively, the rule double portion to the 
male members would also apply. 

F.B. D.S. = 2/3 of 4/7 of 2/3 = 16/63«320/1260. 

F.B. D.D.=J/3 of 4/7 of 2/3 = 3/(13 =160/1260. 

As re<;ards the full sister’s descendants the roots in the second 
line also differ and F, S, S. has two branches F. S. D. has only one 
branch, hence the distribution is F. S. S. (two males) 4/5 and 

h. S. D. (one female) i/5 which devolves on their own descendants 
respectively, the male taking a double portion. 

F. S. S. S. = 2/3 of 4/5 of 3/7 of 2/3 =16/105 = 192/1260. 

F. S. S. D. = l/3 of 4/5 of 3/7 of 2/3 = 8/105=96/1260. 

F. S. D. S.=l/5 of 37 of 2/3 = 2/35= 6/105=72/1260.* 



In this example F.S. full sister has two branches and she 
would therefore take 2/3 (two females’ legal shares) which would 
devolve upon her descendants equally. 

The uterine sister would take 1/6 which would devolve upon 
her only branch D. ^ 

The residue 1/6 would devolve upon the residuaries consanguine 
brotlrer and sbten Here the consanguine brother has only one 

•The least common denominator is 1260. ~ ^ 
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branch and the consanguine sister has two branches, therefore they 
take equally, and this would descend to their descendants 
respectively. Because of the marriage of C. S. S. and F. S. D. their 
descendants inherit in two different capacities, from C. S. and F. S. 
respectively. 

From F. S. and C. S. 


F. S. 
F. S. 


C. B. D. S. = l/2 of l/t> = 1/12 
D. D. + C. S. S. D.=l/2 of 2/;i + 1/2 of 1/2 of 


= 2/24. 
1/6 = 9/24. 


D. D.+C. S. S. D.=-- „ + 

u. s. s. 


ff 



= 9/24. 

I 

= 4/24. 


Class IV — Distant KiNDRit: D.— 

4(). If there be no Distant Kindred of class I, II, or 111 the 
estate would devolve upon the Distant Kindred of the fourth class. 

The following general rules determine the order of succession, 

(а) The paternal relations together take a double share to 
that taken by the maternal relations. That is 2 ,3 is taken by the 
paternal side and 1/3 by the maternal side. 

(б) Those of the full-blood exclude those of the half-blood by 
the father or mother and those of the half-blood on the father's 
side exclude those of the half-blood by the mother. 

(c) If the claimants are equal in some respects, ue, in degree, 
and relationship, then the issue of residuaries are preferred. 

(d) Among equal claimants distribution is effected by 
considering the sex of the roots and the number of the 
branches in accordance with Imam Muhammad’s scheme of 
distribution. 

(e) As regards ascendants of uncles and aunts of the deceased 
and their descendants those related through a nearer ancestor 
exclude those related through a remote ancestor. And among 
those related through the same ancestor the nearer exclude the 
more remote. 

(/) If the claimants are equal in degree and relationship the 
issue of a'residuary is preferred. 

(g) The general rule that a male member takes a share double 
to that of a female is also applicable* 
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TABLE OF UNCLES AND AUNTS. 


Paternal Side 

2/3. 

Maternal Side 1/3. 



1. Father’s full sister 
(Paternal aunt). ^ 

1 Sliarc. 

1 2/3 1 

( 

1 

1 

1 

1 

1 

f Mother's full brother 

1 „ „ sister. I 

(maternal uncle and 
aunt). 

Share. 

ays of 1/1 

1/3 of l/{ 


2. Father’s consan- 
guine sister. 


2/3 


3. f Father’s uterine bro- 
j ther. 

I Fatlier’s uterine 
( sister. 


2/3 of 2/3 
J/3 of 2/3 


f Mother’s consanguine 
I brother. 

I Mother’s consanguine 
[ sister. 

f Mother’s uterine bro- 
I ther. 


; 


Mother’s 

sister. 


uterine 


2/3 ol 1/3 
1/3 of 1/3 

2/3 of 1/3 
1/3 of 1/3 


4, Father’s full brother’s daughter 
5 Father’s full sister’s children 


f Mother’s full brother’s children. 

,♦ sister’s children. 




6. Father’s consanguine brother's daughter 

r Mother’s consanguine brother's and 

7. Father’s consanguine sister’s children .. 

[ sister's children. 

f Father’s uterine brother’s children ... 

f Mother's uterine brother’s. 

8.-.; 


„ ,, sister’s childre n ... 

[ and sister’s children. 


The claimants are stated in order of priority 1 — 8. The bracket ^ denotes that 
tlTcse heirs have inter se no priority. It should be noted that no heir on the paternal 
sidi excludes any claimant on the maternal side who is within the same generation. 


Father’s full sister 
Father’s half-sister by mother 
Father’s half-brother by mother 
F'ather’s half-brother by father 
Father’s half-sister by father 
Mother’s full brother 
Mother’s full sister 


=s Paternal aunt. 

Father’s uterine sister. 

= Father’s uterine brother. 

— Father’s consanguine brother. 
^ Father’s consanguine sister. 

» Maternal uncle. 

Maternal atunf. 
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Mother’s half-sister-by mother 
Mother’s half-bmther-by mother 
Mother’s half-brolher-by father 
Mother’s half-sister-by-fathcr 


Mother’s uterine sister* 

~ Mother’s uterine brother. 

=* Mother’s consanguine brother. 
— Mother’s consanguine sister, 


As regards the descendants of the brothers and sisters of the 
grandparents, the allotment of paternal side 2/3 and maternal 
side 1/3 is further subdivided, and in case of each higher gener- 
ation it would again be subdivided. The descendants take what 
is allotted to their own ancestors. 


Paternal Side 2/3. 


Maternal Side 1/3. 


Father’s father’s ! Father’s Mother’s 
side2'3 of 2/3. side 1/3 of 2/3. 


Mot!:er’s Father’s 
side 2/3 of 1 /3 


Mother’s mother’s 
side 1/3 of 1/3. 


Illustrations. 

Uncles and aunts . — 

The heirs in the left hand column are the only surviving 
claimants. 


Father's full-sister 


2/3 

Mother’s half-sister -by-mother 

= 

1/3 

Father's full sister 

S 

2/3 

Father's uterine sister (excluded by father’s full sister). 

Mother’s full brother 

= 

2/9 

Mother’s full sister 

S= 

1/9 

Father’s half-sister-by father 

s= 

2/3 

Mother’s full sister 

= 

1/3 

i Father’s half-brother by mother 
2/3 1 Father’s half-sister by mother 


2/3of 2/3=»4/9 
1/3 of 2/3 = 2/9 

1 / Mother’s full brother 

' 1 Mother’s full sister 

** 

2/3 of 1/3 =2/ 9 
1/3 of l/3=»l/9 

Father's half-sister-by-mother 

ss 

2/3 

* o f Mother’s half-brother-by father 

1 Mother’s half-sister-by father 

ss 

1/3 of 173 = 1/9 
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6. Father's full sister’s son = 2/3 

Mother’s half-sister’s daughter =■ 13 

7. Father’s full brother’s daughter = 2/3 

Mother’s half-sister's daughter == 1/3 


Issue of a residuary . — 

8. F. C. S.=: Father’s consanguine sister 


F. C. B. = Father’s consanguine brother 


Das Daughter 

F. C. S. 


S =s Son. 

F. C.B. 


D 


1 


S 


I 

s 



I 

I 


D 


In this example F. C. B. is a residuary but F. C. S. is not a 
residuary, since the descendants of a residuary are preferred they 
alone take the whole estate. 

9. F. B. = Father’s full brother. 


F. B. 

1 

1 

F. 

s 2 /;] 

i) 

1/3 D 

1 

1 

D 

1 

Di 

1 

Si 


Here in the first line the ancestors differ in their sexes and S 
takes 2/3, D takes 1/3 which devolves upon their descendants res- 
pectively. 


Di = 2/3. 
Si « 1/3. 
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SIMPLE ILLUSTRATIONS. 
Distribu tion according to Imam Muhammao.- 


2 . 


3. 


4. 


Daughter's son 

o 

2/3 

Daughter's daughter 

1/3 

Two sons of daughter 

4/5 each 2/5 

Daughter's daughter 

1/5 

Daughter's son’s daughter 

o o 

l/2=3/6 

Daughter’s daughter’s son 

l/3=2/6 

Daughter’s daughter’s daughter . . . 

1/6 = 1/6 

Dauf^hter’s daughter’s son 

O o 

3/15 

Daughter’s son's son 

o 

8/15 

Daucjhter’s son’s daughter 

4/15 


5. 


each 


ft 

9f 


1/3 = 


• • f 


1/i^ 

1/9 
1/9 

1/2 of 2/3 I 
2/3 of 1/2 of 2/3 
1/3 of 1/2 of 2/3 

1/6 

1/6 

l/2^3/6 


I" Uterine brother's daughter 
2/3^ Uterine sister's son 

Uterine sister’s daughter 

(“ Full brother’s daughter 
2/3 Full sister's son 

Full sister s daughters 

6. Uterine brother's daughter 
Uterine sister’s son 
F ull sister’s son 
Consanguine brother's daughter 1/6 

7. r Full paternal aunt ... 2/3=s6/9. 

2/3 t Cansanguine paternal aunt 

j Full maternal uncle 
( Full maternal aunt 

8. Consanguine paternal aunt 
Full maternal aunt... 

Uterine paternal uncle 
Uterine paternal aunt 
Full maternal uncle 
Full maternal aunt 


3/9 

2/9 

1/9 


• • • 


• t • 


'■ 2/8 1 

1/3 { 


excluded. 

2/3 of 1/3- 2/9 
1/3 of 1/3 =1/9 
2/3 
1/3 

2/3 of2/3=4/9 
1/3 of 2/ 3 =2/9 

2/3 of l/3=2/9 
1/3 of 1/3 = 1/9 


10. C Uterine brother’s sister’s daughter each 1/12 
- - J Uterine brother’s daughter’s son ... „ 1/12 

J Uterine sister's sister's daughter ... ,, 1/12 

Uterine sister’s sister’s daughter ... „ 1/12 

rFull brother’s daughter’s son... 2/3 of 2/3=4/9 = 

2/3^ Full brother’s daughter's 

I ^ ■ ... 1/3 of 2/3=2/9=8/36 


=3/36 
= 3/36 
=3/36 
= 3/36 

16/36 


I 


daughter 
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§ 8. THE SHIA LAW OF INHERITANCE 

The heirs ix geni^hal, — 

47, There are three classes of heirs under the Shia Law. 

(1) The heirs by marriage. 

(2) The heirs by consanguinity 

(3) Heirs by ivala special cause. 

The first class excludes the second, and the second excludes the 
third. 

(7) The heirs by marriage * — 

The husband and the wife. 

(2) The heirs by nasab , — 

The heirs be nasab are subdivided into three classes. 

I. (i) Parents. 

(ii) Children, issue, h. 1. s. 

II. (i) Grandparents h.h.s. (true and false). 

(ii) Brothers and sisters or their descendants h.l.s. 

III. Brothers and sisters of ancestors, that is, paternal and 
maternal uncles and aunts of the deceased and of his 

parents and grandparents h.h.s. and their descendants 

h. 1. s. 

(5) Heirs by wala * — 

Under the Shia Law there are three kinds of heirs by xvala. 

(i) Heirs by wala of emancipation. 

(ii) Heirs by xcala of patronage 

(iii) Heirs by xcala of hnamat. 

The first two are obsolete in British India ^since the passing 
of the Slavery Act V of 1843. 

In default of heirs by marriage and nasab the estate is vested 
in the Imam, the spiritual head of the community and according to 
some it is to be utilised for the benefit of the poor, which can now 
be done by Imam's representatives the mujtahids, or by the com- 
munity itself. In British India it seems that the law of escheat 
would prevail as against the claims of the community.i 

1 Vide Sec. 238 page 188, 

Khur^aide Begum v. Secretrary of State H. h C. 438 (Pat. 1926) 
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The Sharers, — 

48. Under tlie ShiaLavv there are nine ori;^iiial sharers 
of these the following three are always sharers, husband, wile, and 
mother and the other six are sometimes heirs by relation, qarabat.’' 
The descendants of sharers are also sliarers. 


Cause of 
inheritance 


Male sharers 


Female sharers 


Sabah of marriage 


1 Husband 


4 Wife 


Nasabf 

consanguinity... 2 Father 

3 Half-brother bv 
mother (uterine 
brother) 


5 Mother 
(3 Daughter 
7 Full sister 

^ Hah -sister by lather 
(consanguine sister) 

9 Hall -sister bv mother 
(uterine sister) 


Of the nine sharers the husband and wile are lieirs by affinity, 
and the mother, father, daughter are the heirs of the lii>t class, and 
full sister, consanguine sister, uterine brother or sister belong to the 
second class. There are no sharers in the third class of heirs at all. 


THE TABLE OF SHARERS. 


Sharers. 


Share. 


Conditions under which the 
share is inherited. 


Whetlu-r excluded 
or converted intt) 


1. Husband ... i 

1/1 

When there is a descendant 
male or female h.l.s. 

Xot excluded. 


1/2 

1 

1 When there is no issue. 1 


2. Wife ... i 

1/8 

1 

i 1 

1 When there is a descendant 1 

1 male or female h.l.s. \ 

Not excluded. 



When there is no issue. 


8. Father 

1/6 

When there is a descendant 
male or female h.l.s. 

! Not excluded. 

1 

1 


I When there is no 
i issue. 
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TABLE OF SHARERS. — concluded. 


Sharers, ! Share. 


Conditions under which the 
share is inherited. 


Whether exlcuded 
or converted into 
Residuaries. 


4. Mother ... 


When there is a descendant 
male or female h.l.s. 


Not excluded. 


R. Daughter... 


When there are two brothers, 
or one brother and two 
sisters, or four sisters (full 
or consanguine) co-exisiing 
with the father. 

When there is no issue nor 
two or more brethren. 

If one. *1 ig no Not excluded. 


1 f two 
or more. ! 


son. 


When there is a 
son (one or more). 


f). Full sister, 


If one. 


If two or }■ 
more. ! 


When there is no 
parent or des» 
Cendant or full 
brother or 
father’s father. 


Excluded by parent 
or descendant or 
father’s father. 

When there is a 
full brother. 


7. C o n s an- 
guine sister. 


If one. 

If two or 
more. 


" When there is no 
parent, or des- 
cendant, or full 
brother, or sister 
or consanguine 
brother or 
father’s father. 


Excluded by parent, 
or descendant etc. 


When there is a 
consanguine bro- 
ther. 


8 & 9 Uterine 
brother or 
sister. 


If one. 1 When there is no 
I parent or descen- 
y dant and no 
if two or I maternal grand- 

• J parent. 


Excluded by parent 
or descendant. 


When there are 
maternal grand- 
parents 1 /3 is di- 
vided b^tweeh 
them and the 
grand- parents. 
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Exclusion of sharers. — 

49. The general principle of exclusion is based on wtll- 
known general rules : — 

(i) Proximity of the ancestor. 

(ii) Proximity of the claimants, 

(iii) The strength of consanguinity. 


TABLE OF EXCLUSION. 


Sharers j Whether excluded 



1 Husband 

2 Wife 

3 Father 

4 Mother 

5 Daughter 

6 Full sister 

7 Consanguine sister 


8 Uterine brother 

or 

9 Uterine sister ... 


Nos. 1 — 5 

not excluded at all. 


j 

Excluded by parents or issue. 

Ditto and also by full sister or full 
brother. 


Excluded by parents or issue. 


The heirs by relation. — 

50. The heirs by relation, Zu-qarahat^ are of two classes: — 

(а) The following sharers are under certain circumstances also 
heirs by relation (1) Father, (2) Daughter, (3) Full sisters, (4) con- 
sanguine sisters, (5 & 6) and uterine brothers and sisters. 

(б) The real heirs by relation, zu-qarabat, consist of the follow- 
ing consanguine relations. 

{a) The sons and the children of sons h. 1. s. and of daughters. 

(6) The grand-parents h. h. s. 

(c) Full brothers. 

{d) Consanguine brothers. 

{e) Full or consanguine brother's issue h. 1. s. 

(/) Brothers and sisters of the ancestors h. h. s. and their 
issue h. 1. s. 

The descendants h. 1. s. of residuaries are also rcsiduaries. 
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Juristic classification of residuaries, — 

51. The relations zu-qarabat may be classified into iwo 
groups. 

I. Directly related to the deceased. 

(a) Original residuaries. 

11. Representatively related to the deceased. 

(b) Representative sharers. 

(c) Representative residuaries. 

(A) The following are original residuaries directly related to the 
deceased. 

(1) The father when there is no descendant, 

(2) The daughter when there is no son. 

(3) The sons in their own rights. 

(B) The following are representative sharers, that is, those 

K 

related through a sharer, and thereby inheriting the fixed allotted 
share in a representative character under certain circumstances. 

(a) Maternal grand-parents. 

(/;) I Jterine brothers and sisters. 

(c) Id alernal Uncles and aunts and their descendants. 

(c/) I'he daughter's children. 

(e) The decendants of full or consanguine sisters. 

(/) The descendants of uterine brother's and sisters. 

(C) The following are representative residuaries, that is, 
relations related through an original residuary, and thereby inherit- 
ing the portion of the residue of the original residuary. 

(a) Descendants of sons. 

(b) Descendants of daughters co-existing with son's son of the 
same grade. 

(c) Paternal grand-parents and their descendants. 

(d) F ull brothers or consanguine brothers and their descen- 
dants. 

(<?) Full sisters or consanguine sisters and their descendants. 

(f) Brothers and sisters of the father and of paternal ancestors 

and their descendants. 
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THE TABLE OF RESIDUARIES. 


Heirs. 


Kind of Residuaries, 


Under what circumstances. 


1. Father ... 


Original residuary 


• •• 


When there is no issue. 


2. Daughter ... 

3. Sons 

4. Maternal 
grandparents. 

5. Uterine bro- 
thers and sisters. 


6. Brothers and 
sisters of the 
Mother and 
their descen- 
dants. 


When there are sons. 


1 

I 

I 

I 

I 


Relations of the mother. 
Representative sharers. 


In their own right. 

In default of issue take 1/3 of 
the estate. 

When they co-exist with 
maternal grandparents, they 
takel/3 with the grandparents, 


They are consanguine heirs of 
the third class, and take 1/3 as 
representing mother. 


7. The descen- 
dants of 
daughters. 


Representative sharers 


In default of the son’s descen- 
dants of the same degree the 
issue of a single daughter 
takes 1/2 and those of two or 
more take 2/3. 


8. The descen- 
& dants of full 

9. sisters 

or 

Consanguine 

sisters. 


In default of dercendants of 
brothers of the same degree 
and in default of paternal 
grandparents the issue of one 
sister takes 1 /2 and if two or 
more 2/3. 


10 The descen- 
& dants of 
11. uterine bro- 
thers and 
sisters, 


In default of maternal grand- 
parents the issue of an uterine 
brother or sister take 1/6 and 
those of two or more taxe 1/3 
and with maternal grand- 
parents they divide the 
mother’s share 1/3. 


12. Descendants 
of sons h.hs. 


Representative residuaries ••• 


They are always residuaries. 


13. Descendants 
of daughters 
h.1.8. 


When with son's descendants 
of the same degree. 


9 
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THE TABLE OF RESIDUARIES.— co«c/Mde<f. 


Heirs. 


/ 


Kind of Residuaries. 


Under what c rcumstances. 


14. Paternal 
grandparents. 


When there is no father and 
they divide the residue with 
full brothers or consanguine 
brothers. 


15. Full bro- 
thers or con- 
sanguine bro- 
thers their des- 
cendants. 


1 When there is no father 
i they divide the residue with 
’ paternal grandparents. 


10. Full sisters 
or consan- 
guine sister or 
their descen- 
dants. 


I Relations through the 
^ father. Representative re- 
siduaries. 


When co-existing with pater 
nal grandparents or with bro- 
ther J c) or their descen- 
dants of the same degree. 


17. Brothers 
and sisters of 
the father or 
of paternal an- 
cestors and 
their descen- 
dan ts. 


These are residuaries in the 
right of the father. 


Distrihutiqm p>rtvvkkn vKharrrs and Res iduaries. — 

52. The sharers at first take their respective shares and if 
are also residuaries then the residue ^oes to them, but if the 
residuaries are alone then they are entitled to the whole property. 

Tlie representative sharers and representative residuaries 
take the portion of original sharers or residuaries through whom 
they are related to the declared. Similarly their descendants the 
remoter representatives take per stirpes in like order. 

The descendants of sharers succeed as sharers, and of re- 
siduaries succeed as residuaries. 

Illustrations. 

(i) Children h. 1. s. of a son take the portion of their fathar. 

(ii) Children of the daughter take the share of that daughter. 

(iii) The grandchildren of a son or daughter take the portion of the son or 
daughter ‘ per stirpes ’ 
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Distribution per stirpes . — 

(i) Propositus. 


Dl/3 

I , 

G. Di 1(3 



G. D2 2/3 


DssDaut^hter G. D.« Granddaughter. 

o ^ 

S ssSon 


AShia Muslim dies leaving two m'anddaniihtcrsG Di andGD 2 
from a pre-deceased daughter and a son. 

G. Di inherits her mother's sliare = 1/^) 

G. D2 „ ,, father’s sliare = : 

Under the Hanafi I/iw G. D2 i:? n sharer and would take tlie wh.olc property. 



Propositus. 

I 



IS 


G Si 





G S? 


S=son 

G. S.~ Grandson 

A Shia Muslim dies leaving G. Si a grandson from one son and 
G. S 2 , G. S 3 grandsons from another son. Their respective fathers 
inherit one-half each which descends to their issue. 

that is G. Si lakes 1/2 
G. S 2 „ 1/4 

G. S 3 1/4 


1 Under the Hanafi Law the G. Sj =1/3 
division is ‘per capita’ i.e. I q = 

per claimants j G S = 
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The descendants of brethern paternal or maternal take the 
portion of the brother's or sister's per stirpes. 

(iii) Propositus. 


F.B. j- 

Dir 

D 53 Daughter S =s Son 

F. B.sssFull brother, a residuaryi 
U. B.=: Uterine brother, a sharer 

F. B. .D.=s5/6 as a residuary 
U. B. S. TsljG as a sharer 

(iv) Propositus. 


U.B. f 

I 1 

S « 


F. D. S. 

F. F. = Father s father 
D. S. =5 Daughter's son 

Under the Shia Law D. S. takes the whole property being an 
heir of the first class,2 

(v) Propositus. 


F.B. 


Paternal uncle 


D 

F. B. =5 Full brother 

Under the Shia Law F.B.D. being an heir of the second class 
takes the whole property3 


1 Under the Hanafi Law, F.B.D. and U.B.S. are distant kindred of the third 

class and F. B. D. will take 5/6 U. B. S. „ 1/6 

2 Under the Hanafi Law, F. F. would take the whole property D. S. being a 
distant kindred. 

8 Under the Hanafi Law, the full paternal uncle would take the whole rroperty 
excluding F. B. D. a distant kinded. 
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§ 9. DISTRIBUTION AMONG HEIRS UNDER SHIA LAW. 

H eirs by Marriage. — 

53. The husband or the wife is never excluded^ but inherits 
along with other heirs. Their fixed shares are not liable to be 
reduced.i 

Childless Wife. — 

54. If the widow has no child or the child was born and died 
in the life-time of her husband, she is entitled to take one-fourtli 
share in the personal estate including the value of household effects, 
buildings and trees, but she cannot inherit out of tlie land, immove- 
able property, belonging to her deceased husband. 2 

Muta Wife. — 

55. A temporary marriage in form does not entitle either 
party to inherit inter se, unless they had expressly agreed to this 
effect, at the time of muta marriage.’'^ 

1 In the first instance it is not liable to be increased by application of the 
doctrine cf return, but if there are no heirs to take the residue the husband can 
take the surplus, but the wife is in no case entitled to the surplus under the Shia 
Law. The Imam now the State is preferred to her. Ameer Ali however thinks 
that in default of heirs she should get the surplus. 

2 Bailie II. 295. 

Sahibzadee Begum v. Himmnt 14 W. R. 125 (187()\ Umdutoonissa v. Aslo 
20 W. R. 297 11879). Umardaz Ali v. Wilayat Ali 19 All. 169 (1890). Mir Ali 
Hussain v. Sajuda Begam 21 Mad 27 (1897). Aga Mahomed v. Koulsom Beebee 
25 Cal. 9 (1897). Parbati v. Muzaffar Ali .84. All. 289 (1921). Shaukat Alt v. 
Anwar-ul-Haq 55 I.C. 745.(Lah. 1920) Durga Das v.'M. Nawab Ali 48 All. 557 (1926). 
(The widow takes a fourth share in the proceeds of the sale of the buildings). 

3 Under the Shia Law there are two kinds of marriages (1) permanent (2) 
temporary. The “muta” marriage is for a fixed definite period of time, it is dissolv- 
ed on the eflux of the term but may be re-newed by mutual consent. There is a 
dower also. The number of muta wives is unlimited, In case of muta marriage 
contracted for a long period say 99 years, it can be dissolved according to some 
jurists by making a gift of the unexpired portion of the term to the wife. The 
consent of the wife is not essential for acceptance of the gift of the term, the 
dower however would become due immediately. According to some jurists there 
is no divorce except by the Zihar mode in case of muta form of marriage. As to 
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Clas s 1— heirs.— 

56. Tlie first class of heirs as stated consists of ; — 

(а) Parents (father and mother) 

(б) Descendants h.l.s. 

These heirs are entitled to inherit along with the husband or 
wife. The following rules govern the order of distribution 

(i) The nearer excludes the more remote. 

(ii) Sons if alone are residuaries and are entitled to take the 

whole estate. 

The daughters if alone are sharers, and when co-existing 
with son’s, they become residuaries, and the rule of double share to 
male members would apply. 

(iii) In default of sons and daughters their: descendants of 
equally near degree take per stirpes that is the portion of the person 
throu<*h whom they are descended. In this sense the doctrine of 
representation is recognised by the Shia Law.i 



Illustrations, 

S=rson D= daughter 


ProposituSi 

I 


S2/.3 

I 

D 


Dl/3 

S 


2/3 Di 



muta marriage vide Luddan Sahiba v. Miza Kamar Kadr. 8 Cal, 736 (1882) ; 
Mohomed Abid Ali Kumar Kadar v. Luddim Sahibe U Cal. 276, (1886) where 
the husband gave away the unexpired term and then sued in a Civil Court for a 
declaration that the relation of husband and wife had terminated and that she was 
not entitled to maintenance. 

] It is equally applicable in the ascending line. Vide Sec. 290. 
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In the first line S and D take 2/3 and 1/3 respectively whicJi 
devolves upon their own descendants. 

Di takes 2/3 

Si , Ss , Ss 1/9 each (all together 1/3) 

(ii) Propositus. 


S 1/2 D 1/4 i) 1^4 


D 


-3 of 

E>-Uf -1 

S 2_of i 

D_L 0 /-L 

3 4 


Dl T 

Si ~6 

S 2 12 

S3 12 

Da 


In the first line the distribution is 1/2 and 1/4 each to one 
son and two daughters respectively, which devolves upon their 
respective descendants subject to the rule of double share to male 
members. The distribution is thus effected by applying the rule 
of double share to male members with that of succession by repre- 
sentation. 

Di takes l/3,ai4/12 Sa takes 2/12 takes 1/4=3/12 

Si „ 1/6, =2/12 S3 „ 1/12 

(iii) Propositus. 


S Di 

I 


In this example the daughter Di is the nearest living descend- 
ant and therefore under the Shia Law takes the entire property. 
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Propositus 



The respective issue of sons and daughters inherit their shares 
as indicated in the chart, and the rule of double share to the male 
inenibers and succession by representation applies. 


Thus the distribution G Di = 2/6 = 6/18 
is as follows: — j[ G Si =2/9 = 4/18 

G 1)2 = 1/9 = 2/18 
G Ds « 1/6=3/18 
GS2 =1/9 = 2/18 
G 1)4 « 1/18 = 1/18 

Parents . — 


(i^ if the father and mother co exist, the mother's share is 
1/6 or 1/3 as the case may be {vide the Table of Sharers), and the 
father takes the residue. But if there is the mother only and no 
father, she takes 1/3 and if there is the father only and no mother, 
he takes the residue. 

(ii) In case of parents co-existing with the male descendants of 
the deceased the father takes 1/6 and the mother takes 1/6 as her 
share, but if co-existing with the daughters or their issue, they all 
inherit as sharers.i 


Class 11 — heirs. — 

57. The second class of heirs consists of : — 

(a) Grandparents h.h.s. related through the father or mother. 

(b) Brothers and sisters full or half and their descendants h.l.s. 

1 This is subject to general rule about increase or return of surplus. 
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Thus there will be three alternative modes of succession, 

(а) Grandparents alone. 

(б) Grandparents with brothers and sisters or their descendants, 

(c) Brothers and sisters or their descendants alone. 

General Rules of Succession of Grandparents . — 

(i) The '^nearer in degree excludes the more remote/' 

e.g. Mothers mother excludes father* s fathers fathers 

(ii) The grandparents on the mother's side are representa- 
tive sharers on behalf of the mother, and take 1/3, and the 
grandparents on the fathers side are representative residuaries 
and take the residue, and the general rule of double share to the 
male members applies. The residue may comprise the whole 
estate. 

(iii) The remote grandparents succeed in default of near 
grandparents and take by representation analogous to that of per 
stirpes as applicable in the case of descendants. That is they 
take the portion of the immediately related grandparent, and in 
case of several claimants through the same grandparent, they divide 
the portion of the immediate grandparents. 

(iv) The rule of double share to a male applies to remote grand- 
parents, if no female intervenes between them and the deceased, and 
if a female intervenes, they divide equally without distinction 
of sex. 

(v) In case of grandparents of the same sex the division is 
made equally per capita. 


Illustrations. 


Grandparents alone : — 

(i) Father's father =2/3. 

Mother's mother =1/3. 

(ii) Maternal grandmother = 1/3. 
Paternal grandmother= 2/3. 


10 
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(iii) Propositus. 

1/3 

M. F. M. M. 



F. F. F. M. 


-( o. 



F. F. Father's father ... 2/a of 2/3=4/9= 

F. M. Father’s mother ... 1/3 of 2/3=2/9a=4^18, 
M. F. Mother’s father ... 1/2 of l/3=l/6=3 18. 
M. M. Mother’s mother... 1/2 of 1/3=1/6=3/18. 






M. F. M. M. 


Propositus. 

I 

W. 1/4 



M. 


After assigning to the wife 1/4 and to mother’s relations 1/3, 
the residue 5/12 goes to the father’s relations. The distribution is 
thus as follows : — 


W. takes ... 1/4 ... = 9/36 

I M. F. Mother’s father ... 1/2 of 1/3 = 1/6 = 6/36 

i M. M. Mother’s mother ... 1/2 of 1/3 = 1/6 = 6/36 

Residue f ... 2/3 of 5/12= 10/36=10/36 

5/12 I F. M. Father’s mother ... 1/3 of 5/12= 5/36= 5/36 

(v)MFF MFM MMF MMM FFF FFM FMF FMm 



MM 


FF 


FM 


M I 

Propositus. 

M= Mother F= Father. 

MFF, FMF, MMF, and MMM are sharers related 
through the mother, and therefore take 1/3, and divide it equally 
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1/4 of 1/3=1/12 each. The residue 2/3 is taken by F F F, F F M, 
F M F and F M M which is divided in the first instance in the propor- 
tion of 2 : 1, between father’s father’s relations and father’s mother’s 
relations, i.e. 2/3 of 2/3 =4/9 and 1/3 of 2/3 =2/9 respectively, the 
collective share 4/9 is again assigned subject to the general rule of 
double share to the male members. The collective share of 2»9 
would be equally divided as a grandmother intervenes in that line. 

Thus the distribution is as follows : — 

( F F F ... 2/3 of 4/9 =8/27 = 32/108. 

I F F M ... 1/3 of 4/9 =4/27 = 16/108. 

2(3 ' F M F ... 1/2 of 2/9 = 1/9 = 12/108. 

F M M... 1/2 of 2/9 = 1/9 = 12/108. 

M F F ... 1/4 of 1/3 = 1/12= 9/108. 
l,.iFMF „ = » =9/108. 

M M F... „ „ = „ == 9/108. 

M M M... „ „ <= „ =9/108. 

Grandparents with brothers and sisters , — 

When grandparents co-exist with brothers and sisters the 
paternal grandmother and grandfather take as would a full-brother 
and sister, and the maternal grandparents as uterine brother or sister. 

The mother’s parents and half brethren by mother, if any 
divide their collective share of 1/3 equally per capita. 

The father’s parents and full or half-brothers by father divide 
the residue, the father’s portion per capita, subject to the rule of 
double share to the male members. All general fundamental rules 

are also applicable. 


1 UtifSttizttoftSw 


(i) 

(ii) 1/3 



Paternal-grandfather 
Full-sister 
Uterine brother 
Maternal grandmother 
Two full-sisters 
Maternal grand-mother 
Uterine brother 
Uterine sister 


.. 2/3 (as full-brother) 


.. 1/3 

.. 1/6 


.. 1/6 (as uterine sister) 
.. 2/3 

..1/9 (as uterine sister) 


.. 1/9 
.. 1/9 
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! Paternal grandfather ... 1/3 (as consanguine brother 
Paternal grandmother ... 1/6 „ „ sister 

Consanguine sister ... 1/6 

-ig f Mother's father ... 1|2 of l / 3 = 8 l / 6 s = 3/18 
^ ( Mother’s mother ... 1/2 of 1 / 3 = 1 / 6 = 3/18 

Father’s father ... 2/6 of 2/3 = 4/18 (as full brother) 

Father’s mother ... 1/6 of 2 / 3 = 2/18 (as full sister) 


Full brother ... 2/6 of 2/3 = 4/18 

Full sister ... 1/6 of 2/3 = 2/18 

Paternal grandfather ... 1/2 (as full-brother) 

Full-brother’s son ... 1/2 by representation his 

father’s share. 


Brothers and sisters alone . — 

The succession of full or half-brothers and sisters is also effected 
under the general fundamental rules, as regards propinquity, 
nearness of relationship, and strength of consanguinity etc., e.g. the 
full-blood excludes half-blood by the father, but half-relations by the 
mother are not excluded. 


Illustrations > 


(1) 

Husband 

lj-2. 


Full-sister 

1/2. 

(2) 

Wife 

2/4. 


F ull-brother 

... 3/4 (as residuary). 

(3) 

Husband 

1/2 » 3/6. 


F ull-brolher 

... 2/3 of R =» 2/3 of 1/2 = 2/6. 


Full-sister 

... 1/3 of R = 1'3 of 1/2 = 1/6. 

(4) 

Daughter of half-sister by mother = 1/6 (her mother’s share) 


Daughter of full sister = 1/2 + 2/6 Residue = 5/6.* 

Son of half-brother by father =excluded by full sister's 

daughter. 

(5) Son of half-brother by mother = 1/6 (her mother’s share). 
Son of full sister =1/2 + 2/6 Residue=5/6.* 

* The daughter in (4) and son in (6) first take their mother’s share 1/2 and also 
the residuA 
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As regards the descendants of brothers and sisters they would 
take according to the principle of representation. 

(6) Propositus. 

1/3 1/3 1/6 1/6 

F. B. F. B. U. B. U. S. 


( I ^ J > 

D2 Si Sg Ds ^2 D 4 Ds 

J. L. ^ -L ~ ^ ~ J 

6 6 16 16 16 12 12 6 

F. B. Full-brother U. B. Uterine brother U. S. Uterine sister. 

We first assign the shares to brothers and sisters, which des- 
cends to their descendants and the rule of double share to the male 
members applies, and the uterine relatives inherit equally. 

Di = 1/6 = 30/180 D 3 = 1/15 = 12/180 

D 2 « 1/6 « 30/180 S 2 » 1/12 = 15/180 

51 » 2/15= 24/180 D4 =» 1/12 = 15 180 

5 2 = 2/15= 24/180 D5 = 1/6 = 30/180 

Class III— heirs, — 

58. In default of the first and second class of heirs the estate 
devolves on the third class of heirs which consist of the brothers and 
sisters of the ancestors of the deceased and their descendants. 

The following is the order of priority among the heirs. 

(1) Paternal and maternal uncles and aunts of the deceased 
and next their descendants h.l.s. 

(2) Paternal and maternal uncles and aunts of the parents 
of the deceased and next their descendants hJ.s. 

(3) Remoter uncles and aunts of the remote ancestors and 
next their descendants h.l.s. 

All those related through a nearer ancestor are preferred, and 
again among the claimants the nearer exclude the more remote the 
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exception being the case of full paternal uncle's son co-existing with 
a consanguine uncle.' 

(«) Those of the full-blood exclude those of the half-blood 
related through the same ancestor. 

(b) The brothers or sisters of the mother are the represent- 
ative sharers and those of the father are representative 
residuaries. 

Rules of Distribution . — 

(^) Assign 2/3 of the estate to the paternal side and 1/3 to 
the maternal side. 

(6) Assign to uterine paternal or maternal uncles and aunts 
if any 1/3 and if only one then 1/6. 

(c) The rule of double share to the male members is applic- 
able to the relations on the paternal side. 

{d) In default of the maternal side the paternal side is 
entitled to the whole and vice versa. 

(e) The distribution among the descendants of uncles 
and aunts is per stirpes, in accordance with the 
doctrine of representation, the heirs take their parents' 
shares. 


Illustrations. 

A person dies leaving the following heirs : — 

1. Husband =1/2 
Maternal aunt = 1/3 
Paternal uncle = residue 1/6 

2. Full paternal uncle « 2/3 
Maternal aunt =1/3 

3. Full paternal uncle = 2/3 
Full „ aunt =1/3 

1 The preference given by the Shia jurists to father’s full brother’s son over the 
consanguine uncle is perhaps due to their respect for Ali the fourth Khalif. Hazrat 
AH was son of Abu Talib, full paternal uncle of the Prophet and Hazrat Abbas 
was his consanguine uncle. Flazrat Ali is regarded as the first rightful successor to 
the Holy Prophet. Hence this case of preference of the paternal uncle's son to 
the consanguine uncle. 
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, Full paternal uncle 5/6 of 2/3 = 5/9 = 10/18 
4. 2/3 J Consanguine paternal uncle excluded 

^ Uterine paternal uncle 1/6 of 2/3 = 1/9 = 2/18 

r Full maternal uncle 5/6 of 1/3 = 5/18 
1/3 < Consanguine maternal uncle excluded 

Uterine maternal uncle 1/6 of 1/3 = 1/18 

Here the first distribution on the paternal and maternal side was 2/3 and 1/3 
respectively, half-blood relations are excluded by full- blood lelations and by 
applying ordinary rules of distribution and computation the estate is distributed 
as above. 


5. •Full maternal uncle 1/2 


7i 


aunt 1/2 


6 . 

2 / 3 ^ 


Full paternal uncle 2/3 
ft ft aunt 1/3 j 

Uterine „ uncle 1/2 ) 

2i 


ft 


ft 


aunt 1/ 


2/3 of 2/3 of 2/3=8/27= 16/54 
2/3 of 2/3 of 1/3=4/27 =8/54 
1/3 of 2/3 of 1/2 = 1/9 =6/54 

„ „ =1/9 =6/51 


Uterine maternal uncle 1/2 of 1/3 = 1/6 =9/54 

Uterine maternal aunt 1/2 of 1/3 = 1/6 = 9/54 


7. 


Full 

Full 



2/3 ^ Consanguine „ uncle excluded 

Uterine „ „ 1/2 4 1/3 012/3 011/2=1/9=12/108 

Uterine „ aunt 1/2) „ >, =1/9 = 12/108 

rFull maternal uncle 1/2 4 5/6 of 1/3 of 1/2 = 5/36 = 15/108 

I Full „ aunt 1/2 ) „ m =5/36 = 15/108 

1/3 

\ Consanguine ,, „ excluded 

1. Uterine „ uncle 1/6 of 1/3 =» 1/18 =6/108 


• According to the rule of distribution (d) the maternal side takes the whole in 
default of paternal side and the uterine relations inherit equally. 
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Case of double Inheritan ce» 

c. B. F. B. U. S. U. B. 

Intermarry 

I 

S 

Propositus. 

C=Consanguine FsaFull U= Uterine. 

B =B Brother S = Sister. 

C. B. and U. S. intermarry and leaving a son who also dies 
leaving F. B. and U. B. 

F. B. is doubly related to S as his consanguine paternal uncle 
and also as his uterine maternal uncle. 

2/3 { F. B. as consanguine paternal uncle 2/3 = 12/18 

( F. B. as uterine maternal uncle 1/6 of 1/3 s=:l/18 
1 U. B. as full „ aunt 5/6 of 1/3 = 5/18 
Thas F. B. takes in all 2/3 + 1/18=* 13/18 

Descendants of tmcle and aunts : — 

{a) Propositus. 

I 

I 

F. P. U. 5/6 1/6 U. P. U. 

I 



S2 D2 



1 

12 12 


F. P. U.=Full paternal uncle.. .5/6 
U. P. U.B.Uterine „ „ ...1/6 



Residue 
Legal share 


Di a 5/6 



LAW OF INHERITANCE 


81 


(6) Propositus 

I 

F. P.' A. 1/5 F. Pi U. 2'5 F. P.' U. 2/5 

I I I 

s s s 

I I 

s s s 



§ 10. DOCTRINE OF INCREASE AND RETURN 

UNDER SHIA LAW. 

Doctrine of increase. — 

59. Under the Shia Law if the sum total of the shares exceed 
unity, then the sliares of the spouse, father, mother (and maternal 
representative sharers), and uterine brother and sisters remain 
unaffected, but the fraction in excess of unity is deducted from the 
share of the daughters, full or consanguine sisters. 

O' 

a 
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Illustrations. 

(i) Htisband ... 1/4 » 3/12 
Father ... 1/6 » 2/12 
Mother ... 1/6 a 2/12 

Daughter* ... 1/2 as 6/12 reduced to 6/12 — 1/12 sa5 12 


(Excess* 1/12) 

13/12 

^11^ iisb&tid • • • • • • 

1/4=3/12 

Mother 

1/6=2/12 

Two daughters ••• 

2/3=8/12 reduced to 8/12-1/12=7/12 

(Excess =1/13) 

13/12 

(iii) Widow 

1/8=3/24 

Father 

1/6=4/24 

Mother 

1/6=4/24 

Two daughters 

2/3=16/24 reduced to 16/24-3/24 = 13/2^ 

(Excess =5 3/ 24) 

27/24 

tlusbEincl ••• ••• 

l/2=3/6 

Two full sisters ... 

. 2/3s=s4/6 reduced to 4j 6 — 1/6 = 3/6 

(Excess =1/6) 

7/6 

(v) Husband ... 

.. 1/2=6/12 

Two uterine brothers 1/3=4/12 

Two full sisters 

.. 2/3-8/12 reducedto8/12-6/12=2/12 

(Excess=6/12) 

18/12 

The result would be the same if there were instead of two full sisters two 

consanguine sisters. 


(vi) Husband 

1/2=6/12 

Uterine sister ... 

1/6=2/12 

Consanguine sister 

1/2=6/12 reduced to 6/12-2/12=4/12 

(Excess =2/ 12) 

14/12 


* If there were two daughters they would take 2/3—8/12 and the excess in thl 
case would be 3/12 which would be reduced from 8/12— 3/12=s 5/12, or 6/24 
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Doctrine of retdrn — 

60. After assigning shares to the sharers if there is a surplus, 
residue still in hand, and there are no residuaries entitled to inherit 
{m. of the class of the sharers) the residue reverts to the sharers in 
proportion to their respective shares. 

Exception.-- 

(а) The husband or widow is not entitled to the return if 
there is a consanguine heir, but if there is no other heir the husband 
is entitled to the residue in preference to the Crown. The surplus 
would escheat to the Crown if there is a wife only, for she is never 
entitled to the return. 

(б) The mother is not entitled to the return if there co-exist 
the father, two brothers, or one brother and two sisters, or four 
sisters whether of full or half-blood by the father. 

(c) Uterine brothers and sisters are not entitled to the return 
if there co-exist a full sister, but they share in the residue along 
with a consanguine sister. 


Simple Cases 


(i) Father 
Daughter 


... 1/6 a 1/6 increased to 1/4 

... l/2»3/6 ... 3/4 



(ii) Mother ... 
Daughter 


... 1/6 increased to 1/4 

...l/2=3/6 ... 3/4 



4/6 


(iii) Father 

1/6 

increased to 1/5 

Mother ... 

1/6 

1/5 

Daughter... 

...l/2=3/6 

3/5 


5/6 
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Exception! (o) 

(iv) Wife , 

• • • 

1/8=5/40 


Father 

1/6 

increased to (1/5 of R.) 1/5 of 7/8=7/40 


Mother 

1/6 

... (1/5 of K.) 1/5 of 7/8= 7/4 


Daughter 1/2 

=3/6 

... (3/5 of R.) 3/5 of 7/8=21/40 



5/6 

1 

(V) 

Husband 


1/4=4/16 


Father 

1/6 

increased to (1/4 of R. ) 1/4 of 3/4=3/16 


Daughter 1/2 

’=3/6 

... (3/4 of R.) 3/4 of 3/4=9/16 



4/6 

1 




Exception ( 6 ) 

(Vi) 

Mother 

1/6 

... (not entitled to return) =4/ 24 


Father 

1/6 

increased to (1/4 of R.) 1/4 of 5/6=5/24 


Daughter 1 /2 = 

=.3/6 

... (3/4 of K.) 3/4 of 5/6 = 15/24 


Two full brothers (excluded heirs of the second class). 


Exception (c) 


('vii) Uterine brother ... 1/6 

Uterine sister ... 1/6 

F ull sister* 1/2 = 3/ 6 + 1/6 by return =4/6 


(viii) Uterine sister 
Full sister 


5/6 

• 1/6 

l/2=3/6 + 2/6 by return 


1 

1/6 

5/6 



• H there were only an uterine sister and a consanguine sister the latter 
participate m the residue aiong witli the uterine sister as follows 

Uterine sister ... j^g increased to 1/4 

1/2 = 3/6 „ „ 3/4 


would 


4/6 
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§ 11. IMPEDIMENTS TO SUCCESSION 

61. According to tlae Sirajiyah there are four impediments to 
succession. 

(i) Slavery. 

(ii) Homicide. 

(iii) Difference of religion. 

(iv) Difference of country. 

Slavery. — 

62. That the fact of slavery of the claimant is an impediment 
to succession has now become obsolete in British India by the 
Slavery Act V of 1843.1 

Homicide. — 

63. Under the Hanafi Law intentional or unintentional 
homicide of the proprietor by claimant is a valid impediment to 
inheritance, and under the Shia Law, it is an impediment only if it 
be intentional, if it is unintentional or justifiable it is not a bar to 
succession. 

Under the Hanafi Law homicide by an infant or a person of 
unsound mind or in the course of w^ar or when inflicting punish- 
ment under the law is not a valid impediment. 

Difference of religion. — 

64. A non-Muslim is not entitled to inherit from a Muslim, 
and a Muslim also cannot inherit from a non-Muslim by birth. 

Apostate . — 

Under the Muslim Law if an apostate from Islam has died, 
then his estate devolves on his Muslim heirs, 2 but he himself 
cannot inherit from his Muslim relations, however under Anglo- 
Muslim Law he is entitled to inherit and vice versa. The caste 
Disabilities Removal Act XXI of 1850 has removed the disabilities 
of an apostate heir to inherit whether from a Muslim or from 
a non-Muslim by birth or by apostasy. The Act says, So much 

1 Vide Ujmuddin t. Zialulnissa 3 Bom. 422 (1879). 

2 According to some jurists and also the Shaiii jurists the acquisition of an 
apostate after his apostacy, goes to the Bait-ul-mal. 
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of any law or usage now in force within the territories subject 
to the Government of the East India Company as inflicts on 
any person forfeiture of rights or property, or may be held in 
any way to impair or affect any right of inheritance, by reason 
of his or her renouncing or having been excluded from the 
communion of any religion, or being deprived of estate, shall 
cease to be enforced as law in the Courts of the East India 
Company and in the courts established by Royal Chapter within 
the said territories,'' i 

Difference of country.— 

65, It still appears that a non-Muslim by birth would beex- 
cluded from inheriting from a Muslim as provided by the Muslim 
Law. 

Under the Shia Law want of Islam on the part of the claim- 
ant is an only bar to inheritance, that is, the property of any 
deceased person whether a Muslim or non-Muslim can be inherited 
by a Muslim heir. 

Under the Muslim Law, Muslims though owing different 
allegiance are entitled to succeed to each other, but non-Muslim 
residents domiciled in a Muslim State are not so entitled. In the 
modern International Law, this involves the question of allegiance, 
nationality, and domicile and under Anglo-Muslim Law an alien 
enemy of the British Government cannot inherit the property of 
any British subject including Indian Muslims.^ 


1 Vide Khunni Lai v. Gobind Krishna Narain 33 All. 356 (1911), and S. 9 of 
the Bengal Regulation Act of 1832, 

In Vaithilinga Odayar v. Ayyathorai Odayar 40 Mad. 118 (1917), the court 
held that the Act XXI of 1850. does not benefit the descendants of converts, 
thus dissenting from Bhagwant Singh v. Kallu 11 All. 100. 

If a person apostatises and dies, then curiously according to Abdul Gaffar v. Ma 
Piva Shin (Rang. 1926) 98 I.C-155. his Muslim father cannot inherit, but under the 
Muslim Law he is entitled to inherit. 

2 Vide the Aliens Act 1905 6 Bdw 7. C. 13 and the Aliens Restriction Act 1914. 
4 and 6 Geo. 5-C*12. 
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§ 12. MISCELLANEOUS CASES. 

66. The following special cases may be considered. 

1. Rights of heirs in the womb. 

2. Transfer of vested inheritance owing to the death of an heir. 

3. Missing heirs. 

4. Hermaphrodite heirs. 

5. Persons dying together. 

6. Succession with reference to death-illness, Marzul~Maut, 

7. Rights of insane, blind or deformed persons. 

8r Rights of illegitimate children. 

Rights of heirs in the Womb. — 

67. (a) A child in the womb of its mother, will be entitled 
to inherit, if born alive,l in case its father is living, within the 
minimum period of gestation, 2 and in case of divorce of its mother 
or death of the father, if born within the maximum period^ of 
gestation allowed by the Sunni Law, or the Shia Law. 

(b) A child born dead does not inherit both under the Sunni 
and the Shia Law, but under the Hanafi Law, if intentional violence 
has been done to the mother, then the child will be presumed to 
have been born alive. 

If the child is born alive and dies subsequently, then its own 
heirs inherit from it. 

The effect of the birth of a child.— > 

A child on birth may affect the existing heirs in several ways: — 

(а) It may absolutely exclude all the existing heirs or some of 
the heirs* 

(б) it may reduce the shares of existing heirs by application of 
the doctrine of increase or it may deprive the heirs of the return. 


1 If born alive, that is, if the greater part of the body came out, it shall 
inherit, and it is considered sufficient if it came with its head and the whole of its 
breast, or with its feet upto its navel. The existence of life is made out by a voice, 
weeping, or any little movement of the body. 

? Vide Ch, IV Secs. 56 & 56, p. 49, 
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(c) The sex of the child born would determine its own 
heritable right as sharer or as residuary, and would accordingly 
affect other existing heirs. 

{d) It may merely be an addition to an existing class of heirs 
and may lake along with them. 

Child as Excluder . — 

If the child in womb may possibly be an absolute excluder 
of all existing heirs, then the estate is not to be distributed, until 
its birth, but if it cannot be an absolute excluder, then a prelimi- 
nary distribution may be effected, considering the possibility of 
tlie cliild being a male or a female, and the smallest shares may be 
given to the existing heirs reser\dng the remainder for final, distri- 
bution after the birth of the child on ascertaining its sex. 

Illustrations, 

(i) A person dies leaving a full brother s pregnant widow and 
a brother's son's son. 

In this example if a male child is born within the lawful 
period of gestation it would absolutely exclude brother's son's son 
and would take the entire property, and if a female child is born, 
she would be a distant kindred, and would take nothing as against 
the brothers' son's son. Therefore the estate cannot be distributed, 
until the birth of the child. 

(ii) A person dies leaving a pregnant wife and a full brother. 

In this example if a male child is born, it would exclude the 

brother and partially exclude its own mother, and if a female is 
born it would reduce the residue of the brother. Hence it is not 
a case of absolute exclusion, therefore the heirs, the wife and 
the brother may be given the smallest possible shares respectively 
on basis of their own right of inheritance. 

The following are the possibilities: — 

Wife. Child. Full brother. 

I. If a son is born ... 1/8 7/8 0 

II. If a daughter is born ... 1/8 1/2 Residue 3/8 

III. If a child is born dead 

or is under the law 

held to be illegitimate l/4ss2/8 0 3/4=s6/8 
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Thus on examining these shares, we find that the wife's 
smallest share is 1/8, and that of the brother is zero. Consequently 
the wife may take 1/8, and the residue 7 /8 will not be distributed, 
till the birth of the child. And if a son is born he will take 7/8, 
but if a daughter is born, she will take 1/2 leaving 3/8 for the 
brother, and if a dead child is born or is declared illegitimate, 
and thus is not entitled to inherit, the wife will get 1/8 more to 
make up her legal share 1/4 and the residue 6/8 (3/4) will go to 
the brother as a residuary. 

(iii) A person dies leaving a pregnant wife, his father and 
mother. This is also a case of birth of a partial excluder 


The following are the 

possibilities : — 




Wife 

Child. 

Father. 

Mother. 

I. If a son born ... 

1/8 

Residue 

1/6 

1/6 


3/24 

13/24 

4/24 

4/24 

11. If a daughter is 





born 

1/8 

1/2 

1/6 + R. (1/24) 1/6 


3/24 

12/24 

5/24 

4/24 

III. If a dead child is 





born 

1/4 

0 

=2/3 of R. 

1/3 of R. 




2/3 of 3/4 1/3 of 3/4 




6/12 

3/12 


6/24 

0 

12/24 

6/24 

Thus the wife may take 

... 3/24’! 



Father „ 


... 4/24 ^ The smallest shares. 

Mother „ 


... 4/24 J 




And the residue 13/24 will not be distributed, till the birth of 
the child, thereafter the final distribution will take place, and 
according to the sex of the child the shares will be affected. 

o 

Devolution of ViisTEP Inheritance. — 

68. According to the Muslim Law on the death of a person 

his eatate t vests immediately in the lawful heirs in terms of their 

legal portions. Thus every case of inheritance under the Muslim 

Law is a case of vested inheritance, though actual distribution might 
12 
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not have taken place at all. Such an iheir may die before tl 
actual distribution of the estate, and the share, though undivide 
which had vested in him, would be inheritable by his own heir 
This devolution of vested inheritance, owing to the death of the lie; 
is known as munaskhat. The other heirs may also be heirs to th' 
deceased heir, if so, they would inherit in both capacities, it woul( 
be a case of repeated inheritance" sometime a case of double oi 
threefold devolution of inheritance. 

The general rules of distribution would be applicable, that is, 
first assign shares to the original claimants including the dead heir, 
and thereafter distribute the estate vested in the dead heir to his 
own heirs, 

(1) A person X dies leaving a son, a daughter, and a consan- 
guine brother. 

Before the distribution of the estate the son dies leaving the 
above heirs namely the sister and the consanguine uncle. 


Son. 

Daughter. 

Consanguine 

uncle. 

I. Distribution on X's 


0 

death ... 2/3 

1/3 

excluded 

II. Distribution on the 

Son's death 

1/2 

1/2 as resi> 
duary. 

Distribution 

in terms of son’s 


m 

estate (2/3) 

1/2 of 2/3 

1/2 of 2/3 

It is a case of double 

1/3 

1/3 

inheritance, I and II 

1/3 + 1/3 

0 + 1/3 


2/3 

1/3 


Thus the daughter takes 2/3 and the consanguine uncle 1/3 


Missing persons, and h eirs. — 

69. A '^missing pei’son" is a person who cannot be traced at 
ail, his whereabouts being unknov/n, it being uncertain whether he 
is living or dead. 

No one can succeed to the estate of a missing person, until his 
death is established or a certain period has elapsed, Under the 
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old Muslim Law, the period, was ninety years from the date of the 
birth of the missing person, and according to some jurists it is 
four years from the date of missing. This is also the Maliki Law 
and the period under the Shafii Law Is seven years, and under the 
Shia Uw it is ten years. Under Anglo-MusJim Law it luM 
be governed by the Indian Evidence Act. (Sections 2, 107 and 
108), which provides thus “When the question is whether a 
man is alive or dead, and it is proved that he has not been heard 
of for seven years by those who would naturally have heard 

of him if he has been alive, the burden of proving that he is alive 

is shifted to the person ;who affirms it/'i 
Missing heir . — 

A missing heirxannot inherit, unless he reappears within the 
period of presumption of life as stated above. Under the Muslim 
Law his share of inheritance is reserved, in case he should present 
himself, and after the expiry of the period, the reserved portion would 
be distributed again. 


Illustration* 

A personlleaves two daughters, a missing son and a son's son. 


Two daughters. 

Missing 

son's. 

son. 

son. 

I. If the missing son is alive 1/2 

1/2 

0 

3/6 

3/6 

0 

II. „ „ is dead 2/3 

0 

1/3 

4/6 

0 

2/6 


The two daughters may take 3/6, but nothing can be given to 
son's son, and residue 3/6 will be reserved, if the son presents himself 
within the period he takes 3/6, if not the daughters will again 
take 1/6 and the residue 2/6 will go to the son's son. 

1 As to missing persons and heirs. 

Vide. Mazhar Ali v. Budh Singh 7 All. 297. 

Jafri Begum v. Amir Muhammad 7 All. 822. 

Moolla Cassim v. Moolla Abdur Rahim 32 1. A. 177, 38 CaL 173. 
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Hermaphrodite heirs> — 

70. A person whose sex is doubtful is known as hermaphro- 
dite. A hermaphrodite is entitled to the smallest share that he 
would get as a male or a female.^ Hence it is to be seen on two 
different computations what share could be assigned to such a 
person. 

(i) A person dies leaving a husband, father, mother and a 
herma-phrodite. 


Husband. Father. Mother. Herma- 
phrodite. 


If the hermaphrodite is ( 
taken as a female person ' 

p 

’ iM 

1/6 

1/6 

1/2 

Reduced to unity by the C 
doctrine of increase ... \ 

3/13 

2/13 

2/13 

6/13 

If the hermaphrodite is ( 
taken as a male person 

1/4 

1/6 

1/6 

5/12 R. 

Now 5/12 is smaller than 6/13, therefore here the hermaphro- 


dite inherits as a male person. 

(ii) According to the Sirajiyah if a man leaves a son a daughter 
and an hermaphrodite, the hermaphrodite will take the share of a 
daughter, it being the smallest allotment. 

Persons dying together.-— 

71. If two persons die together and it cannot be established 
who died first, then under the Hanafi Law the death is presumed 
to be simultaneous, and the one cannot inherit from the other, their 
estate would be inheritable by their own descendants. 

Shia Law . — 

Under the Shia Law in case of mutual succession of persons 
dying together in some accident, two or more series of computations 
should be made, with regard to their respective heirs, as claimants 
to one of such persons and finally the said computations are to be 
added up to make the final allotment. 


1 According to I bn Abbas a hermaphrodite is entitled to a moiety of the two 
shares that is half of the shares of a male and a female memben 
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Illustration 


A Muslim dies togetiier with his son in some accident, leaving 
his wife and ’mother. The father and the son have left Rs. 2400 each. 


I 


II 


First computation f 
assuming that the ) 
father died before y 
the son ( 

Second computation 
assuming that the 
the father died 
after the son. 


Wife Mother Son 

1/8 1/6 17/24 
3/24 4/24 17/24 

Rs. 300 Rs.400 Rs. 1700 

Son's Mother Grandmother 
1/3 0 

Rs. 800 0 


residue 


Father 
2/3 
Rs. 1600 


Now from the first computation 17/24 or Rs. 1700 devolves 
exclusively on the son's mother, and from the second computation 

2/3 or Rs. 1600/- father's share would devolve on the wife and the 
grandmother in the ratio of 1 : 3 

Wife Mother 

1/4 : 3/4 

Rs. 400 Rs. 1200 


Thus the final result is adding up shares assigned to the 
wife ue. son's mother Rs 300 + Rs. 1700 + Rs. 800 + Rs. 400=3200 
and to the mother i.e. son's grandmother Rs. 400 + 0 + 0 + 

Rs. 1200 = Rs. 1600 

Succession — Death illness. — 

72. If a person pronounces divorce, in death illness inarz* 
uUmaut and dies during his wife's iddat, then under Hanafi Law, 
the wife is entitled to inherit from him, but she will not be entitled 
to inherit if she herself had asked her husband to repudiate her 
irrevocably or she obtains a khula divorce, or exercises the 
option of puberty or obtains divorce by reason of her husband's 
impotency. 

The wife is also entitled to inherit if the husband makes 
ila, or lian while in marz-uUmaut. However if the wife were to 
die before her husband, the latter would not be entitled to inherit 
from her, as he has forfeited hi? right, by his own voluntary act of 
repudiation. 
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If the wife abandons Islam during her death illness, and dies 
during iddat^ her husband would be entitled to inherit from her. 
Under Shia Law, if a woman is divorced by her husband in 
his death-illness, her right of inheritance continues for one year, 
and she will inherit from him, if her husband dies within one year 
from date of divorce, provided also that the woman remains un- 
married during this period of time, and if the woman were to die 
first, her husband cannot inherit from her, as is the case under the 
Hanafi Law. 

Under the Shia Law, if a man in death illness marries and 
dies, without consummating the marriage, his wife shall not inherit 
from him, but if the wife were to die in his life-time he would 
inherit from her. And if a woman in death-illness marries and 
her husband were to die in her life-time, she shall inherit from him, 
though the marriage was not consummated, and if the woman 
dies first and before consummation, the husband would inherit from 
her ,2 

Insane, blind, deformed persons. — 

73. Under the Muslim Law insanity, blindness or any form 
of bodily disability is not a bar to inheritance.^ 

Illegitimate child. — 

74. Under the Sunni Hanafi Law an illegitimate child does 
not inherit from the father, it inherits from the mother and her 
relations and they inherit from hjm,^ but under the Shia Law such 
a child is not entitled to inherit from the mother or her relations 
nor do they inherit from him.^ 


1 As to what is marz-ul-maut vide Sec. 61. Pp. 45 and 46. 

2 Under the Hanafi Law marriage in death-illness is allowed but the husband 
cannot fix more than the proper dower. 

Bailie Digest 11, 840, 341. 

3 Vide Mahar Ali v, Amani 2 B.L.R.A.C. 306. (1869). 

4 Bafatum v. Bilaiti Khanum 80 Cal. 683 (1903) A Muslim woman dies 
leaving her husband and an illegitimate son of her full sister, the husband takes 1/2 
and the illegitimate son 1/2 as a distant kinsman. 

5 Sahebzadee Begum v. Himmut Bahadoor 12 W. R. 512 on review 41. 
W. K. 126 (1870). 
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The Seven rules of the Muslim Law of Inheritance, 

In addition to the fundamental principles of distribution of 
inheritance the Aluslim jurists have formulated seven rules for the 
actual working out of the shares of the heirs. They may be called 
the rules of computation or the arithmetical processes or formulas 
for working out the actual allotment of shares. The unique fea- 
ture of this Arabian system is that it avoids the use of fractions 
altogether, though the fixed Koranic shares are in terms of fractions 
viz., l|2, l|4, l|8, 2|3, l|3 and l|6. An attempt is here made to 
explain the Arabian method of computation and also to note side 
by side the modern arithmetical process in solving out the same 
problems. 

There is no doubt that we can distribute the shares without 
taking into account these seven rules by adopting ordinary arith- 
metical process, and perhaps for this reason several writers of Anglo- 
Muhammadan Law have not devoted much attention to these 
rules. However if these rules are not actually necessary for 
working out of the shares, they are nevertheless useful in assisting 
speedy solution of problems; at least they should be studied for the 
sake of knowledge alone. We may substitute all these rules into 
one simple rule, viz., first assign shares to the heirs and if the shares 
are equally divisible inter se and thus exhaust the property leaving 
no remainder it is a case of perfect distribution if not in each case 
reduce the fractions assigned to each class of heirs to the lowest 
common denominator in order to obtain a perfect solution^. 
We finally obtain fractions of such numerators with the common 
denominator that the number of numerators are equally divisible 
among each class of heirs. 

I have taken the seven rules and the examples from the Siraji- 
yah the famous work on the law of inheritance. Three of these 


^ If the sum total of the assigned shares i.e., of the fractions exceeds 
unity we apply the doctrine of increase and reduce all the shares pro- 
portionately, and if there is some surplus left over after assigning the 
shares we apply the doctrine of return to increase the shares proportionately. 
However the doctrines of increase awl and return rad are part of the 
fundamental principles of distribution, so they are not included in the 
seven rules of computation, but while working out the seven rules we 
have to apply the doctrine of increase and return as a matter of course. 
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rules are by reason of the difference in the respective shares and in 
Ithe numbers of the heirs and the four rules are based upon a com- 
parison of the numbers of the different classes of the heirs. 

The following technical terms have been used. 

1. equal numbers. The numbers are said 

to be equal tamasul when they agree and 

Technical Terms leave no fraction when one is divided by 

the other, e.g., 3 and 3 ; 4 and 4. 

2. Tadakhul-adaddainy concordant, they are such two num- 
bers that the smaller exactly divides the other leaving no fraction^* 
e. g., 2 and 4; 3 and 6; 3 and 9. 

3. Tawafaq-adaddain, composite, they are such two num- 
bers that have a common factor, e.g., 8 and 20; 4X2=8 and 4X5 
=20, hence 4 is the common factor; in 12 and 18; 6X2=12; 
6X3=18, 6 is the common factor, and 7 is the common factor of 
14 and 21. 

4. Tabayun-adaddainy that is numbers which have no com- 
mon factor nor can one divide the other, e.g. 3 and 5; 9 and 10; 
7 and 10; etc. 

(i) Wafq is the factor other than the common factor in 
respect to any two numbers, e.g., take the numbers 
8 and 20; 2X4=8; and 5X4=20; here 4 is the com- 
mon factor and the wafq factor is 2 and 5 respectively 
of 8 and 20. 

(//) The term Musla means the shares into which the pro- 
perty is actually divisible initially by reason of the 
claimants. The fixed Koranic shares are ll2, l|4, l|8j 


1. e.g., A woman leaves her husband, her mother and a full sister. 


Husband 

12 

. . . .3 

|6 . . . .reduced to. . . . 

Mother 

1 

3 

. . . .2 

6 

Full sister 

1 

2 

3 

6 


8|6 1 . 

Here there was an excess of 2|6 hence the shares arc reduced pro- 
portionately. 


2. e.g., A person leaves his mother and a son’s daughter. 


Mother 


l|6 increased 

to 1 4 

Son’s daughter . . . 

. . .1|2 

3|6 

...34 


4|6 

Here there was surplus of 2 [6 hence the shares are increased pro- 
portionately. 
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2|3, l|3 and l|6, and they may be assigned alone or 
jointly to certain heirs. In the first case the musla is 
their denominator and when they come jointly the 
musla will be the least common multiple of the denomi- 
nators. Therefore the possible cases of musla are 2, 3, 
4, 6, 8, 12 or 24. 

To sum up. The numbers are of four kinds. When they arc 
identical they are called mutamasily if not identical they may be 
mutadakhily one measuring the other, or they may be mufawajiq, 
having a common factor or they may be mutabayiny that is not 
divisible ini or se or if divisible at all by the number one only. 

The First Rule is that the heirs have their shares assigned with- 


out leaving any fraction, that is the pro- 
First Rule petty is divisible among the heirs leaving 

no remainder, e.g., a Muslim leaves, his 
father, mother and two daughters. The distribution will be as 
follows and it leaves no remainder. 

Father l|6 

Mother 1 

Two daughters 2|3. . . A\6 (each 2|6) 


The musla in this case is 6, the father receiving one share, and 
mother one share and the daughters two each. 

The above example is given in the Stra]iyahy several others may 
be suggested. In the following cases a person dies leaving these 


heirs; — 

Two daughters 2 4, each 1 14, one share as residuaries. 

One son 2 14, as a residuary. 

Husband 14... one share. 

Son 2 4... two shares as residuary 

Daughter 1 14 . . . . one share as residuary 

Widow l|4. . . .one share. 

Brother 3|4 . . . three shares as residuary. 

Mother 16... one share. 

Son 5 6... five shares as residuary. 

Widow 18.... one share. 

Son 7 8 ... seven shares as residuary. 


The Second Rule is when the shares assigned to one particular 

class of heirs is not divisible between them 
Second Rule without leaving a fraction on account of 

their numbers, but the assigned share and the number of the heirs 
are twafuq have a common factor. The rule here is to multiply 
the musla (or awl increase if any) by the wafq of the number of 
heirs, e.g., a person leaves his father, mother and ten sisters. 
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Father 1|6 

Mother 1 


Ten sisters 2|3 . . .4 

Here the musla is 6, father receives 1, mother 1, and ten sisters 
4 shares. But the number of heirs 10 is not divisible by 4, the 
assigned share but 10 and 4 are twafuq, i.e., 2X2=4; and 2X5= 
10, hence the common factor twafuq, is 2. Hence the wafq factor 
of the heirs 10 is 5. Our rule is to multiply the musla with the 
wafq that is 6 by 5 and we get 30. 

In other words the father receives 5 shares, mother 5 shares, 
10 daughters in all 20 shares 2 shares each. 

The following example is with the incident of the doctrine of 
ati'l, increase. A woman dies leaving her husband both parents and 
six daughters. 


Husband 

1 

3 12 

Father 

1 

2 12 

Mother 

1 

2 12 

Six daughters 

2 

8 12 



n|i2 


The musla being 12 the distribution is as follows, husband 3, 
father 2, mother 2, and the daughters 8. But the assigned shares 8 
are not divisible equally among the 6 daughters without leaving a 
fraction. However 8 and 6 are twafuq 2X4=8, 2X3=6 and the 
wafq factor of 6 is 3. 

Our rule is to multiply the musla by the wafq factor, of the 
number of heirs that is 12X3=36. 

Therefore the husband is entitled to 9, father 6, mother 6, and 
4 to each daughter. In all 24 for six daughters. Adding up the 
numerators we find that its sum is 45 while the denominator is 36. 
So the doctrine of increase becomes applicable, thus we increase the 
shares to 45. 

Another simple process would be first to apply the doctrine of 
increase and then the rule stated above, that is, multiply the awl 
with the wafq factor of the number of heirs. 


Husband .... 

1 

3 12 

reduced to unity 

3 15 

Father 

1 

12 


.2 15 

Mother 

1 

12 


2 15 

Six daughters 

2 3.... 

... 8 12 


.8 15 



15ll2 


1 


Here the awl is 1 5 and since 8 is not divisible equally among 6 
daughters, the wafq factor of 6 is 3, i.e., 2X3=6; 2X4=8, the 
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common factor being 2. Hence we multiply awl by wafq^ that is, 
15X3=45 and get 45 shares thus distributing the property as above, 
to the husband 9 shares, to the father 6, mother 6, and 6 daughters 
24, each 4 shares. 

The above two examples may also be worked out by our mo- 
dern arithmetical process bearing in mind that all shares must be 
ultimately reduced to a common denominator. First we must re- 
duce the shares to a common denominator in accordance with the 
assigned shares, and again the denominator will have to be altered 
by reason of number of shares in the other classes. 

Father l\6 reduced to apparent common denominator l|6 


again reduced to common denominator 5|30 

Mother .... l|6 l|6 

5|30 

Ten daughters . .2|3 4|6 

each 2|30 in all 20|30 


Husband lj4 reduced to apparent C. D. 3|l2 applying 

increase reduce the shares 3!l5 


Father l\6 2|l2 


Mother 

■ 1\6 

2 12 

Six daughters. . 

. . 2l3 

^ 

8|12 


2|15 

2115 

8|15 


15 12 


the share of each daughter is 8 1 1 5Xl|6=4|45 each in all 24|45 and 
again reducing all shares to the denominator 45 we get. 

Husband 945 

Father 645 

Mother 645 

Six daughters 24 45 each 4|45. 

The Third Rule is when the shares assigned to one particular 

class of heirs are not divisible between them 
Third Rule without leaving a fraction on account of 

their numbers, and the assigned share and the number of the heirs 
are not tawafuq, have no common factor, but they are mutabayin, 
in this case the rule is to multiply the miisla or awl by the number 
of the heirs. 

e.g., a man leaves his father and mother and five daughters. 

Father 16 16. 

Mother 16 16. 

Five daughters 2 5 4 6. 
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The musla is 6, the father receives 1, mother 1, and five 
daughters 4. And 5 and 4 are not tawafuq but are mutabayiny 
have no common factor. Applying the rule we multiply the musla 
by the number of heirs, viz., 6XJ=30. Therefore the father 
receives 5, mother J, and daughters 20 shares each daughter 4 shares. 


We may also work it out as follows: — 


Father 

16 

16 again reducing it to common 

denominator 


5|30 

Mother 

l|6 

1 6 



5|30 

Five daughters . . 

.2|3 

4 6 each daughter 4 30 in all 


20 30 


In the following illustration the doctrine of increase becomes 
applicable. A woman leaves her husband and five full blood sisters. 

Husband l|2 3|6 applying increase reducing to 

unity 3 17 reducing to common denominator 1 5 1 3 5 

Five full sisters 2|3 4|6 

4|7 each 4|3 5 in all 20|3 5 

Here the musla is 6, applying increase reducing it to unity awl 
is 7 and to get the shares we multiply awl by the number of heirs, 
viz., 7X5=3^ the estate is divisible as above to the husband 15 
shares, to the 5 full sisters 20 shares each 4 shares. 

A woman leaves her husband true grand-mother and three 
uterine sisters. 


Husband 

12 

. . . 3 6 again reducing it to common 

denominator 


9|18 

Tr. Gr. -mother . . . 

ll6 

16 



3|18 

Three uterine sisters 

113 

...26. 


each 2|l8 in all 6| 18 


The musla here is 6, but 2 is not divisible among 3 uterine 
sisters. Hence we multiply musla by the number of the heirs viz., 
three sisters, that is, 6 by 3 we get 18 shares, which is distri- 
buted as follows: — To the husband 9 shares, to the true grand- 
mother 3 shares and to 3 uterine sisters 6 shares to each 2 shares. 


Tlie above Second and Third Rules are based on the assigned 
Special case of 2nd and shares and the number of heirs being muta- 
3rd Rules wafuq or mutabayin but they may also be 

mutadakhily one measuring the other. This will have two forms, 
the assigned shares, may be more or less than the number of heirs, 
e.g., a person leaves his mother, 2 daughters and uncle. 
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Mother 1 

Two daughters 2I3.. ..4 

Uncle 16 residue. 

Here tSere is iadakhtd between 4 and 2, the assigned shares and 
the number of the heirs and the former are more than the latter, but 
if the number of heirs are more than the assigned shares, the case 
would be governed as in the case of iawafuq as discussed in the 
second rule. The rule is to multiply the musla with the wafq of the 
number of heirs, e.g., a person leaves 2 true grand-mothers 8 
daughters and 2 uncles. 

Two Tr. gr. mother 1 12 

Eight daughters 2|3 4 6 each l|l2 in all 8 12 

Two uncles residue 1 12 

The musla is 6, and 8 and 4 are tadakhul and the number of 
heirs are greater than the assigned shares. The wafq factor of 8 is 
2, the common factor of 4 and 8 being 4 by reason of tadakhul. 
Hence we multiply musla by wajq that is 6X2 and get 12 and the 
2 True grand-mothers receive 2 shares, 8 daughters 8 shares and 
2 uncles 2 shares. 

The Fourth Rule is when the shares assigned to two or more 

classes of heirs are not divisible by their res- 
pective numbers without leaving fraction 
but the numbers of heirs are tamasul, equal. The rule is to multi- 
ply the musla (or aivl) by the tamasul number of any of these 
classes. 

A person leaves 6 daughters, 3 true grand-mothers, and 3 
uncles. 

Six daughters 2|3 4 

Three Tr. gr. -mother 16 

Three uncles 16 residue 


Fourth Rule 


Here the musla is 6; and 6 daughters receive 4 shares, 3 true 
grand-mothers 1 share and three uncles 1 share. It will be noticed 
that 2 is the common factor of 6 and 4. The wafq factor of 6 is 3 . 
(2X3=6; 2X2=4). Thus all three numbers are tamasul they 
being in threes in each class. Hence multiply 6 by 3 and we get 
18 shares, consequently 6 daughters receive 12 shares, 3 true grand- 
mothers, 3 shares, i.e., one each, and three uncles 3 shares that is 
one each. 

We may also work out the above example as follows: — 

Six daughters 2|3 4|6 each 2ll8 in all 

12|l8 thus reducing to common denominator 12|18. 

Three Tr. Gr. -mother l|6 each l|l8 in all 

3il8 

l|6 each l|l8 in all 
3|18 


Three uncles the residue 
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The Fifth Rule is that first assign shares and if the numbers of 
Fifth Rule some classes of heirs are found to be divi- 

sible by the number of the other classes, 
that is there is tadakhul, the rule is to multiply the musla by the 
largest number in the classes. 

A person leaves 4 wives, 3 true grand-mothers and 12 imcles. 

Four wives 1 312 

Three gr. -mother 12 

Twelve paternal uncles residue. . . .7|l2 

Tliere is tadakhul between the numbers, 4, 3 and 12. 

The musla here is 12, and the largest number of one class of 
heirs is 12 uncles, hence applying the rule we multiply musla 12 by 
12 and get 144. The distribution will be as follows: — 

Four wives receive 3 6 shares each 9 shares. 

Three true grand-mothers 24 shares each 8 shares. 

Twelve .imcles 84 shares each 7 shares. 

The above illustration may also be worked out thus: — 

Four wives l|4 3 1 12 reducing to 

common denominator 36 1 144 

Three Tr. gr. -mother l|6 2|l2 

24|144 

Twelve uncles the residue 7|l2 .. each . . . . 7| 144 in all 

84|144 

Some easy cases wider these Rules. 

A person dies leaving his wife, mother, brother and three 
sisters. 


Widow gets her share 
Mother 


14 3 12 

16 2 12 

Residue . . . .7 12 to be divided between 

the brother and 3 sisters. 
The musla is 12 and applying the rule that is multiply musla 
by the number of sharers in this case 5 (namely, three sisters and 
one brother equivalent to two more sisters), we get 12X5=60. 
Thus the widow is entitled to 15 shares, mother to 10, and the 
residue 35 is to be divided between one brother and three sisters, the 
brother receiving double share, namely, 14 to brother and 7 to each 
sister that is 21 shares to 3 sisters. 

We may also work it out thus: — 

Widow l[4 3 1 12 reducing it again to common 

denominator 1 5 1 60 

Mother l|6 2ll2 

10|60 

14|60 

2ll60 


Brother as residuary 2|JX7|l2 

Three sisters 3j5X7ll2 



103 


Similarly in the following cases both the Arabian method and 
the modern arithmetical process is used: — 

A person leaves a widow, a brother and three sisters. 


Widow 14 reducing to common denominator. . 5 20 

Brother 2 5X3 “ 20 

Three sisters .. .3 5X3 20 


The musla is 4 and we multiply it with 5 the number of heirs, 
one brother is equivalent to two sisters and also there are three 
sisters and get 20 shares, which is distributed as above. 

A person dies leaving two daughters, a son’s son and a son’s 
daughter. 

Two daughters 2|3 6 

Son’s son 23X1 3=2 9 

Son’s daughter 13X13 = 1 1 

Here the musla is 3 and applying the rule we multiply it by the 
number of heirs, viz., three (one son is equivalent to two daughters 
and also there is one daughter) that is 3X3=9 shares which is 
divided as above. 

A person leaves, the widow, a sister and four brother’s sons. 


Widow 1 1 16. 

Sister 1 8 16. 


Four brother’s sons the residue l|4, i.e., l|l6 each in all 4|l6. 

The musla here is 4 and applying the rule we multiply it by the 
number of heirs viz., 4X4=16 we get 16 shares which is distributed 
4 to the widow, 8 to the sister and 1 to each brother’s son, in all 
four shares to four of them. 

A person leaves his wife and two sons. 

Widow 18 16 

Two sons . . the residue ... 7 8 equally, 7| 16 each in all 14 16 

The musla here is 8, and applying the rule we multiply musla 
by the number of heirs, viz., 8X2=16 shares which is distributed 
as above. 

A person leaves his wife, two daughters and a son. 

Widow 18 reducing to common denominator 4 32 

Son 1 2 of 7 8 residue 7 16 14 32 

Two daughters .12 of 78 716 each 7|32 14 32 

The musla here is 8 and applying the rule we multiply musla 
by the number of the heirs four (two daughters and one son equi- 
valent to two daughters) 8X4=32 shares distributed as above, 
widow 4, son 14, and each daughter 7 (to both 14) . 

A person leaves his wife, two sons and a daughter. 

Widow 1|8 5 40 

Two sons 4 5 of 7 8 residue 28 40 each 14|40 

Daughter 1 5 of 7 8 residue . . 7 40 
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The musla here is 8 and applying the rule we multiply musla 
by the number of the heirs 5 (one daughter and 2 sons equivalent 
to 4 daughters) 8X5=40 and distribute as above, widow 5, son 14 
each and to daughter 7. 

A person leaves two' wives, six daughters and five sons. 

Two widows .... 1 1 8 reducing to common denominator 16128 

Five sons 10 16 of 7 8 residue 70 128 

Six daughters . . 6 16 of 7 8 residue 42 128 

The musla here is 8 ; and we multiply it with the highest num- 
ber of heirs of one class, viz., 16 daughters (6 daughters and 5 sons 
equivalent to 10 more daughters in all 16) that is 8 by 16 gives 128 
and the distribution is as above to the widows 18, that is 8 each, 
to the sons 70 that is 14 each and to daughters 42 that is 7 to each 
daughter. 

A person leaves his father, two widows, five sons and two 
daughters. 

Two widows .... l|8 .... 3|24 reducing to common denominator 

36j288 each 181288 

Father 1 j6 . . . . 4j24 

421288 

Five sons 10 12 of 17 24 residue . . 170 288 in all each 34 288 

Two daughters. .2 12 of 17 24 residue. . .34 288 each 34 288 

The musla here is 24 and applying the rule we multiply by the 
largest number in the class, namely, 12 (2 daughters and 5 sons 
equivalent to ten daughters). That is 24 by 12 which gives 288. 

A person leaves three widows, six sons and six daughters. 

Three widows 1 1 8 reducing to common denominator 

18|144 each 8|l44 

Six sons 12|l8 of 7|8 residue 

84|l44 each 14ll44 

Six daughters 6|l8of7|8 residue 

421144 each 7|l44 


The musla here is 8 ; and we multiply it by the largest number 
in the class namely 18 (6 daughters and 6 sons equivalent to 12 
daughters) that is 8 by 18 and we get 144 which is distributed as 
above; 3 widows 18 shares that is 6 each, and 6 sons 84 shares that is 
14 shares each, and 6 daughters 42 shares that is 7 each. 

The Sixth Rule is when after assigning shares we see that some 

Sixth Rule numbers of the heirs are mutawafiq 

that is have a common factor then the rule 
is to multiply the wafq of the first number by the second number 
and multiply the product by the wafq of the third number, and if 
the resulting product be mutawafiq multiply it, and so on until 
finally you multiply the last product itself by the musla. 
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e.g., A m^n leaves 4 wives, 

18 daughters, 

1 5 true grand-mothers 

and 6 uncles. 



Four wives 

...18.. 

3l24. 

Eighteen daughters 

2 3. . . 

16i24. 

Fifteen Tr. gr.-mothers . . 

. . .16. . 

4*24. 

Six uncles 


. . . residue 1 24. 

The musla here is 24. 




As regards the first and second numbers viz., 4 and the 
common factor is 2 (2X2=4 and 2X9=18) and so the tuafq of 4 
is 2. The rule is to multiply the wafq of first by the second num- 
ber i.e. 2 by 18=36. 

Now the product 36 and the third number 15 have 3 as the 
common factor (3X12=36 and 3X5 = 15) so the wafq of 15 is 5. 
And the rule is to multiply the product by wafq of the third num- 
ber, 36X5=180. 

Now we see that there is tadakhul between 180 and 6 the last 
number so it needs no further multiplication. 

Finally we multiply the musla by the ultimate product viz,, 24 
by 180 and we get 4320 shares which arc distributed as follows. 

Four wives receive 540 shares each 13 5 shares. 

Eighteen daughters 2880 shares each 160 shares. 

Fifteen Tr. gr.-mothers 720 shares each 48 shares. 

Six uncles 180 shares each 3 0 shares. 

The above problem has been worked out in an admirable 
manner as suggested by the author of the Sirajiyah. Some Muslim 
jurists have worked it out in a different manner, a mode suggested 
by the author of Sharifa. 

The author of the Sharifa solves it thus: — 

A man leaves 4 wives, 18 daughters, 15 true grand-mothers, 
and 6 uncles. 

Four wives 1 1 8 3 124. 

Eighteen daughters 2 3 16124. 

Fifteen Tr. gr.-mothers 16 4j24. 

Six uncles 1124. residue. 

The musla here is 24. 

Four wives cannot have the three shares divided between them 
without leaving fraction ; and 4 and 3 are mufahayin so we retain 4 
as it is. Similarly as regards the number of daughters 18 and the 
shares 16, they are tatvafuq i.e., 2X9=18 and 2X8=16 so we 
retain 9. Again the numbers 15 and 4 are mutabayin so we 
retain 15, and similarly we retain 6. Hence the numbers that we 
retain are 4, 9, 15 and 6. Again the numbers 4 and 6 are tawafuq 
i.e., 2X2=4, 2X3=6 and multiplying we obtain 12 (i.e. by multi- 
plying half of any of these numbers by the other, i.e. 4X3 or 2X6 
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= 12 which is really the L. C. M.). Similarly 12 and 9 are fati/afuq 
by 3 so we obtain 36 so are 36 and 15 tawafuq by 3 so we multiply 
36 by 5 and obtain 180, (the same result is obtained if we find out 
the L. C.M. of 4, 9, 15, 6; or the L. C. M. of 4, 18, 15, 6= 
180) and finally multiplying it by the musla 24 we get 4320 which 
is distributed as follows: — 

Four wives 540 shares — each 135, 18 daughters 2880 shares, 
each 160, 15 true grand-mothers 720 shares, each 48, and 6 uncles 
180 shares, each 30. 

The same example may be worked out in a different manner by 
our modern methods of arithmetic, we should simply bear in mind 
that the fractions should be reduced to one common denominator. 


Four wives 

in air 12\96 

. . .1|8. 

. . 340]4320. 

.3j24 each 

3i96 

Eighteen daughters 

in all 288|432 

...23. 

.2880|4320. 

16 24 each 

16|432 

Fifteen Tr. gr.-mothers . . . 
in all 60 1 3 60 

. . .1|6. 

. .720|4320. 

4 24 each 

41360 

Six uncles 


residue 

1 

l|24 each 

lll44 


in all 61144 180|4320. 

The L. C. M. of 96, 432, 360, 144=4320. 

2 I 96, 432, 360, 144 
2 ] 48, 216, 180, 72 

2 I 24^ 108, 90, 36 

2 I 12," 54‘, 45," 18 
3 f6, 27, 45, 9 

3 I 2, 9, 15, 

2, 3, 5, 1 

2X2X2X2X2X3X3X3X5=4320. 

There is some difficulty in understanding the Seventh Rule as 
Seventh Rule Stated in the Sirajiyah and possibly for this 

reason the author of the Sharifa has adopted 
a different process in working the sixth as well as the seventh rule. 
The rule is thus stated in the Sirajiyah. When after assigning shares 
we see that the numbers of classes of heirs are mutabayin the rule 
is to multiply the first number by the second, and the product by 
the third, and so on until the resulting product is multiplied by the 
musla, A person leaves 2 wives, 6 true grand-mothers, 10 
daughters, and 7 uncles. 

The seventh example is thus worked out by the author of the 
Sharifa. 

A person leaves two wives, six true grand-mothers, ten 
daughters and seven uncles. 
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Two wives 18 24 

Six Tr. gr.-mothers 1 24 

Ten daughters 2 3 1 6 24 

Seven uncles residue 1 24 

The musla here is 24. 

The number of wives two and the shares 3 are mutabayitiy 
thus we retain 2. Similarly 6 and 4 are tawafuq by 2 so we retain 
3 i.e., half of 6, Similarly 10 and 16 are tawafuq by 2 and we thus 
retain 5, and we see that 7 and 1 are mutabayin. Thus we get 
2, 3, J and 7, and all these are mutabayin and we multiply all these 
and get 210 and multiply the last product by 24 we get 5040 shares 
which are distributed as follows. To 2 wives 630 shares, each 315, 
to 6 Tr. grand-mothers 840 shares, each 140 and to 10 daughters 
3360 shares, each 336, and to 7 uncles 210 shares, each 30 shares. 

Two wives 18 3 24. 

Six Tr. gr.-mothers 1 24. 

Ten daughters 2 16 24. 

Seven uncles residue 1 24. 

The musla here is 24. 

The same result is obtained If we find out the L. C. M. of 2, 
6, 10 and 7, and we get 210 and multiplying this with the muda 
24 we obtain 5040, which is distributed as follows: 

Two wives 630 shares each 315, 6 true grand-mothers 840 
shares each 140, 10 daughters 3360 shares, each 336, and 7 uncles 
210 shares each 30 shares. 

The above problem may also be worked out thus by ordinary 
arithmetical process. 


Two wives . . 

l|8, . 

3|24 each 

oo 

in all 6\A% . . 
Six Tr. gr.-mothers . 

.,63015040. 
1|6 

4|24 each 

I 

4|144 

in all 24] 144 . 
Ten daughters 

. ,84015040. 

2|3,. 

16|24 each 

16|240 

in all 160|240 
Seven uncles 

,336015040. 

. residue l|24 each 

1|168 

in all 7|l68. 

. .21015040. 




The L. C. M. of 48, 144, 240, 168=5040. 


2 I 48, 144, 240, 

2 I 24, 72, 120, 84 
2 ri2_^ 36, 60, 42 

3" I 6 ] 

2 I 

1, 3, 5, 7 

2X2X2X2X3X3X5X7=5040. 
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Her. » » rumple of doctrine of return. A petnon teve 
4 wives, 9 daughters and 6 true grand-mothers. 

By the ordinary arithmetical process. 

Wives take l|8, and the residue 7|8 is to be divided between 
daughters, and true grand-mother in the ratio of 2)3: 1)6 or 4:1. 

Four wives 8 

Nine daughters 23. .46. .45 of 7 8 residue 28 40. 

Six true gr.-mothers 16. 16. .15 of 78 residue 7|40. 

continuing: 

Four wives each 5 160 in all 20 160 . . 180|l440 

each 4511440. 

Nine* daughters. . . .each 28 360 in all 252 360 . 1008 1440 
each 112|l440. 

Six true gr.-mothers each 7 240 in all 42 240. .252|l440 

each 42 1 1440. 

The L. C. M. of 160, 360, 240=1440. 

2 I 160, 360, 2^ 

2 fsO^ 180, 120 
2 ( 40, 9^0 
2“|_20, 45,“ 30_ 

5 [ To, 45, 15 
3 ( 3 

2, 3, 1 

2X2X2X2X2X5X3X3 = 1440. 

By the Arabian method the musla is 40. We find that th< 
number of heirs is 4, 9 and 6 and they are mutabayin with respeci 
to the shares assigned viz., 5, 28 and 7 respectively and 4, 6 ar< 
fawafuq by 2; hence we multiply 2 by 6 and get 12; 12 and 9 an 
tawafuq by 3 thus we multiply 12 and 3 and get 36; multiply th( 
product 36 by the musla 40 and we get 1440 which is distributee 
as above. In other words the L. C. M. of 4, 9 and 6 is 36 whicl 
is multiplied by the musla 40 and we get 1440, which is distributee 
to four wives 180 shares or 45 shares each; to nine daughters 100) 
shares or 112 shares each, and to 6 true grand-mothers 252 share 
or 42 shares each. 


Reprint from Allahabad Law Joumai, No, 17 of April 28, 193 )• 



Al'Sirajiyyah 

In the name of Allah, the Beneficient, 

the Merciful. 

ujy - J 1. All praise be to God, the Lord 

of the M^orlds and His blessinj^s 
yKi. ^ and peace be upon the best of the 

&tyy}] created, Muhammad and His Holy 
aud S.icred Family. The Prophet 
!y.to |,Lj iite it! -le of Allah (on whom be peiice) said, 
jj^UllU “Yea learn the laws of Inheritance 

- *W!i_Aa and teach them to men ; they consist 

of half of the knowledge.” 

JU - t* 2. Our learned jurists (peace be 

jjws JU; sUl on them) said : — There are four suc- 
Lj.^xi>iy\ jjSi. u>iJl cessivo duties concerning the property 
iiiViSj !.io JjJl of a deceased. The first* is to com- 
, 4 * mence with the funeral and burial 

expenses without extravagance, yet 
^ Si U without deficiency ; the second is to 

1 Ibrahim Nakhai, answering the question how the estate of 
a deceased should be dealt with, says, that it shall be commenced 
with the kafan shroud then pay the debts, and next the legacies : — 
Bukhari. ( ^ 

The ordinary kafan for a man consists of three pieces of cloth, 
and if he dies in debts, then of two pieces of cloth only and for 
a woman it is five pieces of cloth and if she dies in debts, then of 
three pieces of cloth only. The quality of the shroud should be 
the same as a person puts on ordinarily, and according to some, 
the quality of cloth should be that which a man puts on Id 
occasions or on Fridays, and that a woman puts on when she visits 
her parents. The husband should provide kafan for his wife 

according to the view of Imam Abn Yusuh- 

10J> 
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Here is an example of the doctrine of return. A person leaves 
4 wives, 9 daughters and 6 true grand-mothers. 

By the ordinary arithmetical process. 

Wives take l|8, and the residue 7| 8 is to be divided between 
daughters, and true grand-mother in the ratio of 2|3: l|6 or 4:L 

Four wives 18 5 40. 

Nine daughters 23. .46. .45 of 78 residue 28 40. 

Six true gr.-mothers 1616. .1 5 of 78 residue 7 40. 

continuing: 

Four wives each 5 160 in all 20 1 160 . . .180 1440 

each 45 1 1440. 

Nine daughters . each 28|360 in all 252|360. 1008|l440 

each 112|l440. 

Six true gr.-mothers each 7|240 in all 42 1 240. . . .2 52] 1440 
each 42] 1440. 

The L. C. M. of 160, 360, 240=1440. 

2 I 160, 360, MO 
2 I JO, 180^ 120 

2“f 40, '90r 60 
2 120, 4j, 30 

^ , ■ 

3 

2. 3, 1 

2X2X2X2X2X5X3X3=1440. 

By the Arabian method the musla is 40. We find that the 
number of heirs is 4, 9 and 6 and they are mutabayin with respect 
to the shares assigned viz., 5, 28 and 7 respectively and 4, 6 are 
tawafuq by 2 ; hence we multiply 2 by 6 and get 12; 12 and 9 are 
tawafuq by 3 thus we multiply 12 and 3 and get 36; multiply the 
product 36 by the musla 40 and we get 1440 which is distributed 
as above. In other words the L. C. M. of 4, 9 and 6 is 36 which 
is multiplied by the musla 40 and we get 1440, which is distributed 
to four wives 180 shares or 45 shares each; to nine daughters 1008 
shares or 112 shares each, and to 6 true grand-mothers 252 shares 
or 42 shares each. 


Reprint from Allahabad Law Journal ^ No. 17 of April 28, 



Al-Sirajiyyah 

In the name of Allah, the Beneficiont, 

the Merciful. 

!_)) 41) j-aoJ! - I 1, All praise be to God, the Lord 

of the "W^orlds and His blessings 
jji. j^U x,U)’j and peace be upon the best of the 

4.j0l created, Muhammad and His Holy 
and Sacred Fivmily. The Prophet 
|,Lj 44(e 4ii| .Le of Allah (on whom be peace) said, 
jj.UJiU tj*u, (ja’lyol “Yea learn the laws of Inheritance 
- ijjli and teach them to men ; they consist 

of half of the knowledge.” 

JU - t 2, Our learned jurists (peace be 

JU) d)I on them) said : — There are four sue- 

A* 

cessivo duties concerning the property 
iijusj l.iij Jj^t of a deceased. The lirst^ is to com- 
jjiy jjs ^ uienco with the funeral and burial 

expenses without extravagance, yet 
^ ^ U without deficiency ; the second is to 

1 Ibrahim Nakliai, answering the question how the estate of 
a deceased should be dealt with, says, that it shall be commenced 
with the kafan shroud then pay the debts, and next the legacies • 
Bukhari. ( ““ 

The ordinary kafan for a man consists of three pieces of clotiii 
and if he dies in debts, then of two pieces of cloth only and for 
a woman it is five pieces of cloth and if she dies in debts, then of 
three pieces of cloth only. The quality of the shroud should be 
the same as a person puts on ordinarily, and according to some, 
the quality of cloth should be that which a man puts on Id 
occasions or on Fridays, and that a woman puts on when she visits 
her parents. The husband should provide kafan for his wife 
according to the view of Imam Abn Yusuf* 
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AL-SIRAJIYV'AU 


^ s'jU, Aiw J JU pay his debts^ from the whole of 
A U his remaining property inal ; the 
itiojj jp third is to pay legacies^ out of the 

«L>tj legal third of the remaining property, 

- having already paid the debts; the 
fourth is to distribute the remaining 
property among the legal representa- 
tives of the deceased according to the 
(^oran, Hadis and Ijma of the Ummat.^ 

- r 3. Then we make a beginning 

(♦J with the ashab faraiz, the sharers, 

and they are those ijersons who have 
J -Hv ' lixed shares assigned to them by the 
JS holy Cioran. Then wo commence with 

fxiji u the as^cT/*, the residuarios, the relatives 

,jicj by reason of nasab consanguinity, 

jjsi) And the asbat are those persons who 

^ iytfdih J take from the inheritance of what 
ex^at *5 L'Wl iy ji>j remains after satisfying the zshab 
Jit iSji'J faraiz, and if they exist alone 

7Av.jj| they take the whole of the Dial, 

property. Then comes the asbat 


J As regards the debts the secured debts arc to be paid first. 
If the debts e^xeed the estate they are rateably reduced. 

2 Legacies are to be paid from out of the legal third of the 
estate and if in excess of the legal third they shall abate in a 
manner fixed by the Muslim jurists. 

3 The term ijma ummat is an elastic term. It is understood 
by some jurists to mean ijma of the people of Medina, by some 
as ijma of the Companions of the Prophet, by some as ijma of 
the descendants of the Prophet, however according to the Hanafi 
School it means agreement among the learned jurists in a particular 
age on a question of Law. The term ummat means the followers 
of the Prophet and in this sense it would mean an agreement 
among all Muslims or at least by the majority of the Muslims* 
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li-isj Je i^u«iJl> 

** 

^ LS^ ^1 

- JU! 


by some special reason and that is 
called inatdct-al'ataqa, the master of 
an emancipated slave and his resi- 
duarios in order. Thereafter we begin 
with radd (that is to return the 
surplus to sharers in accordance with 
their rights of inheritance). There- 
after to the zawil arhain, the distant 
kindred thou to the maula-i-ma walat,^ 
the successor by contract then to 
the Mnqirlhu^ kinsman acknowledged 
through another, not proving his nasab 
(consanguinity) subject to the deceas- 
ed maintaining his acknowledgemont 
unto his death thereafter to the 
il/ws/, the universal legatee, and lastly 
to Bait-uhmal^ the State Treasury.^ 


1 A person of unknown descent says to another You are my 
maula, when I die you will inherit my property/' and this may 
be accepted by the other person. Similarly two persons of un- 
known descent may effect the contract of inawalat inter se, 

2 A Muslim acknowledges, a person of unknown descent 
as his brother or his uncle that is in the former case he assigns the 
nasab of this person towards his father and in the latter to his 
grandfather. Now the requisite conditions for the person of un- 
known descent to inherit from the deceased are as follows. The 
acknowledgment must be as in this case through another person 
and not tlirough himself and the father or the grandfather must not 
acknowledge the nasab relationship for if they do so the person 
would inherit not in the capacity of Muqirlhu acknowledged 
kinsman but in the capacity of real brother or uncle, and the next 
condition is that acknowledgment should not be repudiated but 
upheld unto the death of the deceased. For if it is repudiated then 
the acknowledged kinsman can not participate in the inheritance. 
It may also be noted that in the above example the acknowledged 
kinsman as brother or uncle can not inherit from the father or 
grandfather at all. He can only inherit from the person who 
acknowledged him. 

® In British India it would escheats to the Crown» 
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SECTION I 

On Impediments 


4. There are four impediments 
to the right of succession ; (i) Slavery, 
whether perfect or imperfect ; (ii) and 
that homicide* which is punishable 


1 Homicide. 

The Muslim jurists have classified various kinds of culpable 
homicide amounting to murder and culpable homicide not 
amounting to murder. Thus (1) intentional homicide or homicide 
with malice is known as qatl-i’a/nad, e.g., a person kills another 
with a dangerous weapon so that a part of his body is severed from 
the body, in which case the punishment is death and it also can 
be compounded on payment of diyat, blood-money to his 
representatives. (2) Shuhh-i q.jtl : this is culpable homicide not 
amounting to murder or culpable homicide simple (also known 
as unintentional death) e,g., a person kills another by giving 
him a slight blow on the head. Here also the case may be 
compounded on payment of blood-money. (3) khata, that is, 
accidental death: e g., a peison shoots an arrow to kill an animal 
and by chance he kills another man ; here also the case may be 
compounded on payment of blood-money. (4) Jari, majraU 
hhata : it is also a kind of accidental death; e,g.y a person falls 
on another person who is sleeping and kills him. In this case also 
it may be compounded on payment of blood-money. (5) qatl-i* 
sabab; this is a case where a person is the indirect cause of 
another's death, e.g., a person digs a pit and some person falls 
into it and dies: in this case also there is payment of blood- 
money. The first four kinds of murders are known as Qatl^i* 
M^bsh^rat direct cases of murder, and in these cas^ the mi^rderef 
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by retaliation or expiation ; (iii) differ- 
Ul Giice of religion ;* (iv) difference of 

L<2kj I domicile,* whether actual as in the 


cannot inherit but in the fifth case qatl-i-sabab under the Hanafi 
Law (but not the Shaft Law) he can inherit. 

In the case of culpable homicide not amounting to murder 
besides the heavy ftne the punishment is expiation, that is, eman- 
cipation of a slave or fasting for two months. The prescribed 
diyat consists of one hundred female camels of difTcrent ages and 
it is recoverable from the tribe of the slayer. In the case of 
intentional homicide the diyat is 30 she-camels in the fourth year, 
30 slie-camels in the fifth year, and 40 pregnant she-caraels. In 
the case of Khata the diyat is 20 she-camels in the first year, 
20 she-camels in the second year, and 20 she-camels in the third 
year and 20 she camels in the fourth year and 20 she-camels in the 
fifth year. 

1 Dijference of Religion. 

A Muslim cannot inherit from a non-Muslim and a non- 
Muslim cannot inherit from a Muslim, Apostates are capable of 
inheriting from no one not even from apostates like themselves. 
The Muslim heirs of an apostate are not deprived of their right of in- 
heritance ; but husband and wife cannot inherit from one another 
in the case of apostacy. But if the wife has apostatised in mara-zuU 
maut, then the husband is not excluded from inheriting from her. 
Similarly a wife would succeed to her husband, if the husband 
who has apostatised dies before the expiration of her iddat, or he 
is put to death for his apostaey or he retires into dar~uUharab. 

In the British India there is, however no bar to such inheri- 
tance since the passing of the Caste Disabilities Removal Act (XXI 
of 1850). 

2 Difference of country* 

Zimmis are those state subjects who are non-Muslim and 
pay a jazia tax and are protected by the law. Harbis arc 
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case of harhi (alien enemy) and 
s«»w/ (non-Muslim sub jots), or 
t_ ;ir-nv uf jtjfj constructive as in the case of inu%- 

i-Culj tamin and ; or, two harbis of 

- Ly different countries ; the difference 

of country arises by reason of al- 
legiance to different powers and 
kings there being no alliance between 
them. 


non-Muslims in general, i.e , enemies. Mmfjiniiis are persons 
residing in Da-rul-lslam, for purposes of trade and commerce, 
with the permissiori of the Government of the State (and they 
would become Zi»»H»s after one years residence.) 

The question of the right of inheritance of Ziminis, Musta~ 
mins and Harabis is interesting purely from an academic point 
of view. e.g. If there is an alien harabi, in Dar-ttl-harab a 
non-Muslim state, who has his father or son in Dar-ul-Islam 
a Muslim State, then in this case there is difference of country 
so there is no right of inheritance beteewn the father and son 
inter se. 

Similarly if there are two harabis of two different states or 
a zitnmi and a mustamin are related to one another and reside in 
Dar-ul-Islam, yet they have no right of inheritance inter se because 
Uie ziinmi is considered by tlie law to belong to Dar-id-hlam and 
the Mustamin is considered by law to be a member ol-Dar-ul- 
ha^rab inspite of his actual residence, since he can migrate to 
to Dar-til-hftrab at his will. When a mustamin dies then his pro- 
perty situated in Dar-ul-Islam is given to his relations in Dar-ul- 
harab and will not go to the Public Treasury, Bait-ul-mal. On 
the other hand if a zitnmi dies leaving no heirs his property is 
taken by the Treasury. However, there is a right of inheritance 
inter se among ziinmis, and also between two musfamins who 
have come from one and the same non-Muslim State and are 
residing in Dar-<ul*IsJam . 
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On the Rules of Distribution of 
Shares and persons entitled to it. 

5. The holy Koran has fixed six 
shares: -J-, {, J, |, and 
iormed by doubling and halving. 
These shares are assigned to twelve 
persons, out of them there arc four 
males, viz., father, true grandfather, 
that is, father of the father, how high 
so ever, half-brother by mother, 
(uterine brother) and the husband ,* 
and there are eight females, viz., wife 
daughter, son’s daughter, how low 
so ever, sister by the same father 
and mother, and half-sister by father 
(consanguine sister), half-sister by 
mother (uterine sister), mother, and 
true grandmother, that is a female 
ancestor between whom and the de- 
ceased no false grandfather inter- 
venes. 

6. For the father there arff’ 
three cases ^ : (i) He takes a mere 
share of one sixth, along with the son 
or son’s son how low so ever ; (ii) he 
is a sharer and a residuary both 


1 Father is excluded by none. 

116 



lie 


AL- 


Jijtjf i-SJlij when he exists with the daughter or 

sou’s daughter how low so ever ; (iii) 
(_OIoj he becomes a pure residuary in case 

jie there is no child or sons child, how 

• L>“ d'j so ever. 

f> 4 an^ ( I ) * V 7. The true grandfather inherits 

J5U-* ^j)t J> like the father except in four cases ; 

i ls)^iiu .5 God willing we shall speak about 
lai^j Jlio them later on. The grandfather is 

J^I excluded by the father, because the 

J father is the mean of relationship 
jJtyt ^43a.aJ|a»Jij between the grandfather and the de- 
Jl ^ ceased. And the true grandfather is 

- j.t that male ancestor between whom and 

the deceased no female intervenes.* 

(.3! a3jJ Ut, - A 8. For the mother’s children 

(uterine brothers and sisters) there 
are three cases, (i) the share of one of 
,5 them is one-sixth only, (ii) when two 

jUsaX^Jlj »)| or more it is one-third, the male and 
^^^taJ 55 female having equal right of inheri- 

c)’} tence and inheriting equally, (iii) they 
• are excluded by the child, son’s child- 

ren, how so ever, and also by the 
father, and grandfather according 
to all jurists. 

jyjulj - 1 9. For the husband there are two 

JjJbae aie L-iaiJ! cases : (i) He takes one-half share 

when there are no children or son’s 
children how low so ever, and (ii) he 

• j'j ta,kes one-fourth share with children 

or son’s children how low so ever. 

1 This definition is not fou id in Sir William Jone's translation 
of the Sirajiyyah. 
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On Women 

10. For the wives there are two 
cases : (i) the share of one or more 
of them is one-fourth in the absence 
of children, how low so ever, (ii) and 
she or they take one-eighth with 
children or son’s children how low so 
over. 

11. For the daughters of the 
deceased there are three cases : — (i) 
if alone, one-half ; (ii) for two or more, 
two- thirds ; (iii) if there is a son, the 
male will take the share of two 
females and will convert them into 
rcsiduaries. 

12. Son’s daughters are treated 
like the deceased’s own dauirhters 
and for them there are six cases : — (i) 
if alone, one-half, (ii) if two or more, 
two-thirds, provided there are no 
daughters of the deceased ; (iii) for 
the son’s daughters the share is 
one-sixth if they exist wdth a single 
daughter of the deceased, (iv) they 
are excluded by two daughters of the 
deceased, (v) except when a son’s son, 
how low so ever converts them into 
residuaries. In that case the male 
takes the double share of a female, 
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1"). Sisters by the same father arc 
like sisters by the same father and 
mother and there are seven cases for 
them : (i) 4ialf is the share of one (ii) 
two-thirds for two or more provided 
there are no sisters by the same father 
and mother (full sisters), (iii) if they 
co-exist with one sister by the same 
father and mother they have a sixth 
to make up the maximum two-thirds, 
(iv) they are excluded by the exis- 
tence of two sisters ])y the same 
father and mother (v) unless they co- 
exist with a consanguine brother who 
would convert them into residuaries ; 
and then the residue will bo distri- 
buted among them, the male member 
taking the share of two females, 
and (vi) the consanguine sisters will 
be residuaries with daugliters or 
with son’s daughters as stated above, 
(vii) Full brothers and sisters and 
consanguine brothers and sisters 
are all excluded by the son and 
the son’s son how low so cv-er, and 
by the father as agreed 1)y all the 
jurists and also by the grandfather 
as held by Imam Abu Hanifa' and 


in confirmity with it. This is also the view of Ziid, Umar and A!i 
but Ibn-i-Abbas differs from it. 

A person leaves the following heirs. 

Daughter = j/2 — .‘I/O 

Son’s daughter = l/C — 1/C 

Sister = ... 2/G as residuary 

1 For full discussion xnde p. 19. 
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consangiune brothers and sisters are 
excluded by full brothers and also 
by full sisters provided the latter 
take as residuaries.^ 

K). And for the mother there are 
th ree cases : (i) She takes one-sixth 
with a child or with son’s child how 
low so ever or witli two or'^ more 
tilers or sisters whether full or half- 
blood, (ii) and one- third of the whole 
property if the above mentioned re- 
lations do not exist (iii) after giving 
sliares to the husband or wife for 
the mother there is a third of the 
rc^siduo in the following two cases, 
wluni there co-exists a husband 
with botli parents or the wife with 
l)oth parents. And if there exists a 
grandfather instead of a father the 
juotlun* takes a third of the whole 
property; but ac(‘ording to Imam Abu 
Yusuf (peace be on him) mother takes 
one-third of the residue.^ 


1 The last sentence is not found in St William Jones transla- 
tion of the Sirajiyyali. 

And whether the full brothers and sisters inherit or are ex- 
cluded. 

3 f.e., when there is no child or son's child how low so ever 
or two or more brothers and sisters. 


4 I. 


II. 



Widow 

Mother 

Father 

Husband 

Mother 

Father 

Widow 

Mother 

Father's father... 


1/4 

1 /4 n/3 of 3/4) 
1/2 (2/3 of 3/4) 
1/2 

1/6 (1/3 of 1/2) 
1/3 (2/3 of 1/2) 

1/4 
1/3 

5/12 (as residuary) 


(as residuary) 

3/6 

(as residuary) 

3/12 
4/12 
5/12 
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17. For tfie grandmother there is 
a .sixth whether she is related to the 
mother or to the father and whether 
alone or two or moi*o provided they 
are true grandmothers of equal 
degree, and they shall be excluded by 
the mother, and the paternal grand- 
mothers are excluded by the father 
and similarly they will be excluded 
by the grandfather ; but the father’s 
mother how high so ever would in- 
herit with the grandfather since she 
is not connected through him ; and 
the nearest true grandmother, whe- 
ther paternal or maternal, would 
exclude the distant grandmother pa- 
ternal or maternal, whether .she (the 
nearer true grandmother) was entitled 
to inherit or is excl uded. When the 
true grandmother has a single rela- 


Husband 

1/2 

3/6 

Mother 

1/3 

2/6 

Father's father... 

1/G (as residuary) 

1/6 


The above two cases (111 and IV) of the mother co-existing 
with the father's father, in one case with the widow and in the 
other case with the husband are decided in accordance with the 
opinion of Abu Baler, the first Khalifa and as finally held by 
Imam Abu Hanifa and Imam Muhammad. But comparing the 
first two cases with the last two it will be seen that the grandfather 
has not been treated like the father as is the general rule. The 
share of the mother when she co-exists with the father is half of 
the share of the father; but when she co-exists with the grandfather 
she takes her legal share one-third. 
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tionship e.g., father’s mother’s mother 
and the other grandmother has two 
or more such relationship e.g., as the 
mother’s mother’s mother, and also as 
father’s father’s mother as in the 
following case. 


f — 


t* 


«• 



r' 


. 


Mother ^ Mother 

1 I 

M other ^ 'f Mother 

1 

Father Jlother 

Here one-sixth is divided between 
them as stated by Imam Abu Yusuf 
(peace be on him) equally by reason 
of their persons, abdan, but according 
to Imam Muhammad (’peace be on 
him), division will be in thirds by 
reason of their sides jihat.^ 


1 The Fatawa accords witli the view of Abu Yusuf. 

2 In a case of cousins’ marriage, the same grandmother may be 
the wife’s maternal grandmother and the husband’s paternal grand- 
mother and vice versa. The double relationship may be seen from 
the following example given in the Sharifa. 

Grandmother B t — — A Grandmother 

I I I 

Daughter D— Son — ^ Daughter 

Son V Daughter 

1 

SON X 

A's daughter's daughter marries A's Son's Son and they have 
a child X, and previously B's daughter had married A's Son. 
Here A is the paternal grandmother of X, and maternal grand- 
mother of X and so is doubly related. B is X’s paternal grand- 
mother's mother and lias a single relationship. 



CHAPTER III 



On Residuaries 


tXx«*2 £^ (DuiZj* cl^Jb 


AyflJtU!* “ I ^ 


<aw 

•• »• 
lJU^I ^)t 


<t4j! >yxj lu[ j Li~sJ! 


i_j^ 

‘)^ *(Jjl ^4 
r5 ^‘’! 

t» 


iW 1*^ lji»*<. 



">> ^ J) 


|P iiti.31^1 ii?I 

Uli^ |*J ijliAV 


J) (.5*^ f 

¥•’ f (4^ 

S} ^4 ijlyi)! 

cT J}^ 

iij:^!, h.\^ j 
ijU ^•ijfjt Ji 

1*^1 1^? jt4«I I'JUI 

c^^Jtjt I*!} ujJjiJl^ 
iyas ^yjLe lit Jj LJ^ 


18, There are three kinds of re- 
siduaries by nasb : (i) residuaries in- 
their own right, (ii) residuaries in 
another’s right, and (iii) residuaries 
together with another. 

19. A residuary in Ills own right 
is every male in whose line of descent 
to the deceased no female intervenes 
and there are four classes of these : 
{a) the de.secndents of the deceased, 
{h} and his “ root ”, (c) and descen- 
dents of his fatlier id) and that 
of the grandfatlier, preference 
being given to tlio nearer in degree. 


In short, first come the deceased’s 

/ 

descen dents, i.e., his sons, then his 
grandsons how low so ever, then liis 
root i.e,, his father, tlien his paternal 
grandfather ie., liis father’s father 
how high so ever; next the desceiidonts 
of his father, i.e., full-brothers then 
their sons how low so ever ; next the 
descendents of the grandfather, i.e., 
his uncles, thou their sons how low so 
ever ; the preference sliall be given 
by the strength of relationship, that is 
preference is given to one having 
double relationship over one having 
single relationship, whether male or 
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female as observed by the Prophet 
(on whom be peace) : “Relations by 
the same father and mother shall 
be preferred to relations by the 
same father oidy.' ” A sister by 
the sam(! father and mother, as a 
residuary with the daughter will be 
preferred to a brother or sister by the 
father only; and the son of the brother 
by the same father and mother will 
bo preferred to the sou of the consan- 
guine brother and same is applicable 
in the case of paternal uncles of the 
deceased and also in the case of the 
paternal uncles of gr.andfather of the 
deceased 

20. Rcsiduaries in another’s 
right are four females they are 
those whose shares are half and two- 
thirds ; and they become residuaries 
along with the brothers as stated in 
their cases. But when she takes no 
share among females and her bro- 
ther is a residuary, then she can not 
become a residuary in his right, i.e. 
in the case of paternal uncle and 
paternal aunt, the whole property is 
for the uncle and there is nothing 
for the aunt.* 


1 i.e. A full brother is preferred to a consanguine brother. 

2 Namely daughter, son’s daughter, full sister, and consanguine 
sister. 

* The last line is not found in Sir William Jones' translation 
of the Sirajiyyah. Similarly the daughter of the full uncle or 
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n 21. Residuaries together with 

^ of J<j another is a female who becomes 

^ ^1 a residuary with another female, e.g. 

CJi U Ls-JuJf a sister* with a daughter as stated 

above. 

i.fj rr 22. The last residuary is maula 

Je «Xyae|,5«ls»)t utaqa? aiid thoii his hoirs in a fixed 
^ajfijie «),«) U/j .ill order as stated before, as held by 
tp.vujj the Prophet (on him be peace and 

blessings) “ The master has a rela- 
tionship similar to that of blood 
relationship.” 

N .B . — Some subsequent passages 
of this chapter deal with the right of 
inheritance o£ the master and the 
slave, so they have been omitted. The 
institution of slavery was abolished in 
British India by Act V of 1843, hence 
the Muslim law has become obsolete. 


consanguine uncle will take nothing when co-existing with the 
son of the full uncle, as also in the case of the brother’s daughter 
co-existing with the brother’s son. 

1 Full sister and half sister by the father. 

2 Maula-i-Ataqaisthemaster of an emancipated slave. 
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23, There are two kinds of ex- 
clusions : tiajah nugsan ; partial 
exclusion, that is an exclusion from 
a share, siham and an admission to a 
smaller siham ; it appertains to live 
persons, namely, husband, wife, 
mother, son’s daughter and consan- 
guine sister, and wo have discus- 
sed it. 

24, Hajab hirman, absolute ex- 
clusion : there are two classes of 
lieirs, one of which is not excluded at 
all, and they are six in number, 
viz., son, father, husband, daughter, 
mother, and wife, and the other 
class is such that under certain 
circumstances they inherit and under 
certain circumstances they are ex- 
cluded.* The law of exclusion is based 
on two rules, one of which is that a 
person who is related to the deceased 
through another person shall not 
inherit while that person is alive, one 
exception is that the children of the 


1 Sharers liable to be excluded are: true grandmother, true 
grandfather, son's daughter, full sister, consanguine sister, uterine 
brother, and uterine sister. 

U7 
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*jysJf j oUJ| mother maj’^ inherit along with her, be- 

^^>I 4^5 cause she is not entitled to the whole 

lie sill 0^ inheritance. The second rule is that 

tbo noarer in blood succeeds in pre- 
yw!? forence, and we have already discus- 
u^iTsu Ljjj-ssui'j sed it in the chapter on residuarios. 

A person who is mahroom, incapable 
J ol^-i.?'} of inheriting, cannot exclude another 

A-, Ljj'j U!i as held by our jurists ; but according 
JljUpaa) LjSl to I bn Masood (peace be on him) ho 

can exclude partially e g,, a non-Mus- 
lim, a murderer, and raqiq (slave). * 
But a person excluded may exclude 
other heirs according to all jurists 
e.g., two or more brothers, and sisters 
whether full or consanguine cannot 
inherit with the father of the de- 
ceased, yet they partially exclude 
the mother from a third share to a 
sixth .2 

1 Wife 1/4 

Father 3/4 as residuary 

Son (non-Muslim) excluded under the Muslim Law, so the 
wife take 3/4 instead of 1/8. Under Anglo-Muslim Law the non- 
Muslim son cannot be excluded on account of Act XXI of 1850. 

2 Mother = 1/6 

F'ather = 5/6 as residuary 

Two sisters = excluded by the father, but they reduce 
the share of the mother from 1/3 to 1/6, If there were no sisters 
the mother would take 1/3 and the father 2/3. 



CHAPTER V 


* 

^^*1 - ro 

jJItLfjtxJ ^ iijjJiJ) 

^'iJfj (Vyfj 

•• 


Common Denominator of Fractions 

of Shares 

25. Learn yea, that the sharers' 
stated in the Qoran are of two kinds : 
of the first 1/2, 1/4, and 1/8 and 
of the second 2/3, 1/3, and 1/(5, by 


' The fixed shares are 1/2 1/4, 1/8 ; 2/3 1/3 1/6. They may 
come one by one or;jointly, in the first case asl i masala is their 
denominator; when they come jointly asl i masala will be the least 
common multiple of the denominators. Therefore all the possible 
denominators of the shares into which the property is actually 
or at least is originally divisible are : 2, 3, 4, 6, 8, 12, and 24. 


Illustrations 


Malihraj 2 

Makhraj 4 

Makhraj S 

Husband = 1/2 

Sister =1/2 

Husband = 1/4 

Son = 3/4 

Wife = 1/8 

Son = 7/8 

Mahhraj 3 

Makhraj 3 

Share 2/3 

Makhraj 6 

Mother = 1/3 

Brother =2/3 

1 

2 Sisters = 2/3 

Uncle = 1/3 

1 

Father = 1/6 

Mother = 1/6 

Son = 4/6 
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way of doubling and halving.^ Thus 
if these shares ot*cur in any case 
one by one then the makhraj^ 
denominator, is that by wliich tlie 
share derives its name e.g,^ a half^ 
whoso makhraj is 2 and a fourth 
whose makhraj is 4, and an eighth 
whose makhraj is 8 and a third whoso 


Now it is possible to have combination of any of these fractions 
inter se with one another, e.g., 1/2, and 1/4, 1/2 and 1/8, 1/2 and 
l/t>, 1/2 and 1/3, etc. 

The following chart represent the makhraj in various cases. 


Makhraj 



4 


8 

8 

8 

24' 

24 


U 

12 


tJ 

} u 


(1 

12 

24 


(! 


*This case is not possible under the Hanafi Law with ! 
share but is possible with 2/3 shares. 

1 The Arabic phrase is, that is excepting 

half; the expression is due to the peculiarity of the language, 
that the denominator of 2 is called isnain and not nisf. The 
literal translation becomes ambiguous vide Sir William Jones' 
translation of AhSirajiyyah, 
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,t J.U S!J5 tncikhraj is 3, but if these fractions 

ey ^ Lsj i*J} occur by two or three, at a time’ and 
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Ljiv* Jc* they happen to be of the same kind 

U)| then the denominator of one is the 
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♦This case is possible according to I bn Masud. 
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Jeiiomiimtoi’ of its twice and thrice 
the number, c.gf., 0 is the denominator 
of 1/G and so is of its double i.e. 
1/3 and also of the double of that i.e, 
2/3 ; but if half belonging to the 
first class is mixed with all or some 
of the second class then the denomin- 
ator must bo G, and when a fourth is 
mixed with all or some of the second 
class then the denominator must bo 
1 2, and when a eighth is mixed with 
all or some of the second class then 
the denominator must bo 24d 


1 The tollowliij diagram illustrates the combination of various 
fractions. 


Alilhih'Clj 
The fraction or 
fractions below 
when with 


■ 2 \ 12 



/ 





/ 


/ 


/ 






I •> 



i.e,f 1/6, .1/8 

1 / 6 , 2 / 6 , 1/8 
1/6, 2/3, 1/3, 1/8 ... 


Mahhraj 21 

,, 21 (case actually not 

possible vidCfip, 13L) 


etc. 


f 



etc 


•» 





CHAPTER VI 

Increase, ^awl 
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2G. The doctrine of awl is to 
increase the makhraj, denominator, 
when it fails to admit the shares. * 
Learn yea that the denominators 
are seven, and four of which are 
not liable to bo increased viz,., 2, 
3, 4 and 8, and three of them are 
liable to be increased : thus the deno- 
minator G may be increased upto 10, 
by odd or oven numbers 12 is 
increased up to 17 by odd and not by 
even numbers ; and 24 can only bo 
increased to 27 as in the famous 
example known as tnimhatiya, * 
where a man loft a wife, two 
daughters and his both parents. In 


1 When the sum total of numerators exceed the denominator. 
The doctrine of increase operates by increasing the denominator of 
the fractions to the sum total of all the numerators, thus each 
share is reduced. 

* 6 is increased to 7, 8, 9, 10 ; 12 is increased to 13, 15, or 17 ; 
For illustrations vide pp. 34-35. 

3 The case is known as mimbariya as it was answered by Ali 
from the pulpit. 


Wife 

... 1/8 

» 3/24 

reduced to 

3/27 

2 Daughters... 2/3 

« 16/24 

if 

16/27 

Father 

... 1/6 

» 4/24 

if 

4/27 

Mother 

... 1/6 

a* 4/24 

27/24 

if 

4/27 

1 
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no case 24 can bo increased beyond 
5 27 except according to the view 

?! tiifi) of Ibn masud it can be increased 

^)****^ 1 ^! to 31,' 

d)I 

‘^!^l 

^ 5 


JSUJI J 

•• 

SECTION II 

j Jiljijf , 

Numbers, equal, multiple, having 

c>« 3 

common factor, and prime to 


one another 

- fv 

27, The tamasul or equality of 


L5) two numbers denotes, the actual 

Ji.! equality of one to the other the 

tadakhul or concordant o£ two num- 
HAMJ ^\yiS 3)1 L^l bers means that the smaller of the 


' e,g,, a man leaves a wife, his mother, 2 full sisters, 2 
uterine sisters and a mahrutn son (incapable of inheriting for 
some reasons). In this problem the difference between Ibn 
Masud and other jurists is this, that according to the former the 
mahrum son reduces the share of the wife from 1/4 to 1/8 and so 
makhraj is increased to 31, 

Wife ... 1/8 = 3/24 reduced to 3/31 

Mother ... 1/6 = 4/24 4/31 

2 Full sisters ... 2/3 = 16/24 16/31 

2 Uterine sisters ... 1/3 = 8/24 8/31 

31/24 1 

2 e.g., 3=3, 4=4. The tamasul addadain are equal num- 
bers, so called because they agre^ and leave no fraction when one 
is divided by the other. 
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two exactly divides the other/ or wo 
may say tadakhul implies that i£ wo 
multiply the smaller number by a 
certain number it will beromo the 
greater number.^ e.g, 3 and 9. The 
tawafuq (composite) of two num- 


bers denotes that the smaller (tan 
not divide the greater but that the 
smaller and greater arc both divisible 
by a third cominoii factor;'^ e.g. 
8 and 20 are divisablc by four. T!i(> 
Tabayun'^ of two luunbors donot-es 
that no num1)or divides such two 
different numl;)ors e,g.^ 9 and JO. 


1 2 and 4 ; 3 and 0 ; 2 divides 4 and .‘5 divides 6 
equally. 

2 e.g., 3 can be increased to 6 ; 3 can be increased to 12 and 
so on. 

e.g* Such numbers as 8 and 12 are called miitawaflq, 8 = 4 X 
2 and 12 = 4x3, In these equations 4 is termed as juz 
mushtaniil (common factor) and the number 2 in the first equa- 
tion and the number 3 in the second are termed icafq^ factors. 
Similaly in the case of 8, and 20, 4x2=8 and 4x5 = 20; 
here 4 is the common factor, 

4 They have no common factor nor can one divide the. other. 
That is we find there is no greatest common measure except if at 
all, it is the number one, then such numbers are mutabyiih 
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28, Tlio mode o£ distinguishing 
iaxi'xfiiq between two different num- 
b.o'S is that llio greater number is 
diminished bv the smaller number 
oiieo or more often until tlioro romains 
tlie iiumbor one tlion such numbers 
arc not miitawafiq ; however if there 
rovn iins any other nunibor then they 
are said to 1)0 iniUawafiq to that 


^ A.*'-' N ‘ ‘ 

e b.V”) 

L-.p 

WWW 

ibor, 

e.fr., .2 ill 1/2, 

d in 1/3, 4 

in 


. * « ; 

N \X' \ 


1 4, 

:l]](l 

:,0 o]l till id 

and above 

10 


• » 


thev 

t ' 

won 

iigi'oo ill a fraction i.e., 

in 


uS' 5 


11 1 

ly the 

! fraction of 11 

and in 15 

ry 

•• . < f 

Jl IA: 

e, / 


fruetlon of lb and 

y(ui may us(^ 

by I 

>i«,u 


0 . n ^ 

nilo 

accordingly.' 



*• 


|.. *1 .. 






c3^ •= 








•• . 

34>U)<..:x 

^--*1 

•f 








) • / 









1 2 X - =1 and 2 x 5 = 10 ; the common factor 2 divides 

both of them licncc they arc known as tamifuq by 2. Similarly in 
the case of 8 and 18 ; 2 x 11 = 18, and 2 X •! = 8 ; so it is taivafuq 
by 2. As rc\i;arch. 8, and 12 they will be tuuafuq by 1 and 
so on. 

Taxvafuq by 11 would be in the case of 22 and So as 11 
divides them equally ; taivafiiq by 1.‘5 would be in the case of 2G 
and i5 9as lo divides them equally; 12 would divide 21 and 36 and 
so on. Taivafiiq by 15 would be in the case of 30 and 45, it 
divides them equally. 

The xvafq factor is the factor other than the common factor in 
respect of any 2 numbers, in the case of 8 and 20 2 x4sb 8 
and 5x 1--20, here 4 is the common factor and the ivafq factors 
are 2 and 5 respectively. 



CHAPTER VII 

Tashih Process of Distribution^ 
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29. For tashih, process of distri- 
bution of shares without fraction there 
are seven rules : Three of these rules 
appertain to sihant, and rous, (the 
shares and the number of heirs) and 
four rules are related to rous and rous 
(the number of heirs and heirs.) 

30. One of the three rules is 
that if the shares are equally distri- 
buted among the heirs without leaving 
fraction then there is no necessity of 
applying the rule of zarb multiplica- 
tion, e.g., a person leaves his both 
parents and two daughters* 

31. The second rule is that if the 
share of one class, when distributed 
leaves fraction, and the number of 
shares and the number of heirs are 
muiaxvafiq, then the wafq of the dis- 
agreeing numbers of tlie heirs is 


1 For the working out of shares according to modern arithme- 
tical process vide pp, 95 — 108 where the subject has been discussed 
more thoroughly. 

2 Father 1/6 

Mother 1/6 

2 Daughters 2/3as4/6 (2/6 each) 

It is a case of perfect distribution, the asl masla is 6. Father 
receives one share, mother receives one share and daughters get two 
shares each. 
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to be multiplied by the asl masala 
common denominator or in case of 
awl^ by the increased denominator, for 
example, a man leaves both parents, 
and ten daughters or a woman 
leaves her husband, both parents and 
(5 daughters.^ 

32. The third rule is that if there 
is no iawafuq between the shares and 
the number of heirs, then the number 


^Mother 1/6 

Father 1/6 

10 Daughters 2/ 3 = 4/6 


Here 4 siliams are not divisible among ten daughters without 
fraction ; and the wafq factor of 10 is 5, for 2 x 2 = 4 and 2x5 = 
10, the common factor being 2. According to the rule we multiply 
6 by 5 and we get 30 thus the distribution will be into 30 
shares ; father 5 shares, mother 5 shares, daughters in all 20 shares 
(2 shares each). 

Asl~Masala ij, Mazrub 5, Tashih 'dO. (6x5). 


Mother 

1 

5 

2 Husband 
Father 
Mother 

6 Daughters ... 


Father 

1 

5 


1 

1 

1 


4 

6 

6 


2/3 


10 Sisters 
4 

20 (2 each) 


3/12 Applying the *) 3/15 
2/12 doctrine of 2 
2/12 increase and *2 
8/12 reducing ^8/ 
shares we get 


15 

15 

15 


15/12 J 1 

The axil here is 15. And 8 shares are not divisible among 6 
daughters without fraction ; the xvafq factor of 6 and 8 is 3, the 
common factor being 2. Applying the rule we multiply 15x3=45 
hence the husband is entitled to 9 shares, father 6 shares, mother 
6 shares, and 24 shares are given to the six daughters (4 shares 
each ), 


AsUMasala 12, Axtl 15, Mazrub 3, Tashih 45. (15 x 3). 


Husband 

Mother 

Father 

6 daughters 

3 

2 

2 

8 

9 

6 

6 

24 (4 each) 
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01 heirs (whicli is not divisible by the 
sihain without fraction) slioiild bo 
multiplied by the asl mac^aJa common 
deiiominotor and in case of aid i)y tlio 
increased denomrnator ^^.g*., a man 
loaves his father and moliior, and live 
daughters d or a woman loaves her 
husband and live full sisters.- 

33. Of the four rennuiiing rules 
the lirst is tlnit when oji division (of 
shares) between the numbers of the 
heirs of two classes or more a fraction 
is left and the numbero of heirs are 
mutamasily tlien tiny mulumasil 
number may bo multiplied by the 
common denominator asl masala, cjy,. 

< J f 

a Pierson leavers 3 daughters. 3 true 
grandmothers, 3 uncles.'"^ 


1 Father l/G 

Mother ^ J/o 

5 Daughters 2/3 = 4/G 

The asl masala is 6, but 4 sihains car, not lie distributed among 
the five daughters without f, 'action aial 4 and 5 have no coiniuoii 
factor. Applying the rule \ve inultii^ly th;; nunil cr t'.f heirs by thn 
common denominaior that :s G x5 = ;>0. 'rherofnre father receives 
5, mother 5, and 5 daughters receive 20 shares. 

2 Husband l/2 = 3/G Applying the docirine ^ 3/7 
5 Full sisters 2/3 = 4/G of aid \vc get j 4/7 

Here 4 shares cannot be distributed amwmg the live full sisters 
witliout fraction and 4 and o have no common factor, so according 
to the lule, the denominator increased awl, i,e., 7 is to be multiplied 
by 5, we get 3) thus the husband takes 15 shares, and 5 sisters 
20 shares, that is each sister 4 shares. 

3 6 Daughters 2/3 « 4/G 

3 True grandmothers 1/6 

3 Uncles 1/6 

The asl masala here is 6, It will be noticed that 4 shares are 
not divisible among 6 daughters without fraction, and the v:afq 
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34. And the second rule (oE this 
class, which is really the fifth) is that 
it the numbers of some classes of 
heir are mutadakhul to (multiple 
of) the number of other classes, then 
the largest number of heirs should be 
multiplied by the asl masala, common 
denominator e.g., a person leaves 4 
wives, 3 true grandmothers and 12 
uncles. 1 

35. The third rule (of this class 
which is really the sixth) is that if 
some of the numbers of the heirs are 
mutawafiq, (that is, have a common 
factor) then one should multiply the 
wafq of the first number by the second 
number and multiply the product by 
the wafq of the third and if the result- 
ing product is mutawafiq with the 
third otherwise by the whole, then 


factor of 6 is 3. 2x3=6;2x2 = 4, 2 being the common factor. 
All numbers become mutain isil. Hence multiplying 6 by 3 we get 
18 and the distribution is as follows : 6 daughters receive 12 

shares, 3 true grandmothers 3 .shares, that is, one each, and 3 
uncles 3 shares, that is, one each. 

1 4 Wives 1/4=3/12 

3 Grandmother 1/6=2/12 
12 Uncles 7/12 residue 

The asl masala here is 12, and the largest number among the 
classes of heirs is 12 uncles, the numbers 4, 3 and 12 are mutada- 
khul, hence we multiply 12 by 12 and get 144, and the distribution 
is to 4 wives 36 shares, each 9 shares, 3 true grandmothers 24 
sliares, each 8 shares ; 12 uncles 84 shares, each 7 shares. 
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multiply by the fourth ; and finally 
multiply the resulting product by the 
asl masala common denominator, e.g., 
a person leaves 4 wives, 18 daughters 
15 true grandmothers and 6 uncles. * 
36. The fourth rule (of this class 
which is really the seventh) is that 
if the number of heirs is inutabayin 
i.e., prime to one another and have no 
common factor one should multiply the 
first number by the whole of the 
second, and multiply the product by 
the whole of the fourth and the result- 
ing product by asl masala common 
denominator itself, e.g., a person leaves 


1 The author of the Sharifa works out the sixth and the seventh 
rules ill a different manner, vide pp. 105 — 107. 

4 Wives 1/8 = 3/24 

18 Daughters 2/3 = 16/24 

15 True grandmothers 1/6 = 4/24 

6 Uncles residue = 1/24 

The asl masala here is 24. As regards number 4 and 18 the 
wafq of 4 and 18 is 2. The rule is to multiply wafq of the first 
by the second number. 1 herefore 2 x 18=36. Now as regards the 
product 36 and 15 the wafq of 15 is 5; so we multiply 36 by 5 and 
get 180. .^s regards 180 and 6 the numbers there is tadakul, so 

there is no need of multiplication. The final multiplication is by 
tha product into the asl masala that is 24 x 180 and we get 4320 
shares which are distributed as follows : — 


4 Wives ... RECEIVE 

540 shares, 

each 

135 shares 

18 Daughters ... 

2880 „ 


160 „ 

16 True grandmother... „ 

720 „ 

U 

48. „ 

6 Un.cles ... „ 

180 „ 

ft 

30 , „ 
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2 wives, 6 true grandmothers, 10 
oU? 5 daughters and 7 uncles.^ 

- |*L4ct 


1 2 Wives 

1/8 

.3/24 

6 True grandmothers,.. 

1/6 

4/24 

lO Daughters 

2/3 

16/24 

7 Uncles 

residue 

1/24 


The asl masala here is 24, The number of wives two and the 
shares 3 are mutahayin, thus we retain 2, similarly G and 4 are 
tawafuq by 2 so we retain 3, half of G, similarly 10 and IG are 
taivafuq by 2, so we retain 5, and we see that 7 and 1 are muta^ 
hayin. We multiply all these 2 x 3 x 5 x 7 = 210, we get 210 and 
multiplying it with asl masala 24 we get 5040 shares distributed 
as follows. 


2 Wives 

630 

shares, 

315 

shares 

each 

6 True grandmothers 

810 

ff 

140 

II 

II 

10 Daughters 

3360 

ff 

336 

II 

II 

7 Uncles 

210 

II 

30 

II 

II 


The following is tlie Arabian method of representing these pro- 
blems in a diagram. 


(vi) 

4 Wives 
3 

540 

(135 each) 


Asl~Masala 24, Mazrub 180, Tashih 4320. 

18 Daughters 15 Grandmothers G Uncles 


16 4 1 

2880 720 180 


(160 each) (48 each) (30 each) 


(vti) 

2 Wives 
3 

630 


Asl-Masala 24, Mazru b 210, Tashih 5040, 
10 Daughters 6 Grandmothers 


16 4 

3360 840 


7 Uncles 

1 

210 


(315 each) (336 each) 


(140 each) (30 each) 
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37. And it ye require to find 
out the share of each class of sharers 
by the process of tashih, then 
multiply the share assigned by the 
mazrub product, which you had mul- 
tiplied with the asl masala and what 
ye shall obtain will be the share 
Assigned to that class. And when 
ye require to find out the share 
of each member of that class, then 
ye must divide tliat number which 
was assigned to e?.ch class, in terms 
of the masala by the number of the 
heirs, then multiply the quotient 
by the mazrub, the resulting product 
will be the share of each member 
of the class. Another mtehod is to 
divide the mazrub, product, by any 
class that you desire, then multiply 
the quotient by the share assigned to 
that class, and the answer would be 
the share of each member of the 
class.i Another method is to employ 


1 To illustrate we lake the example from the (Sirajiyyahvii rule). 
Two Wives ... w ■ = -Trr each -r^ in all -,-r= — each 


mothers 


1 3 


3 . 

„ 6 

630 _ 

315 

•* » ~ 24 

each 

Ts'" 

4? = 

5040 - ■ 

5040 ' 

1 _ t 


4 


840 _ 

140 

6 24 

f> 

144 

144 

5040 

5040 

2 _ 16 


16 

]60_ 

3360_ 

336 

3 U 

ff 

240 

” 240 

5040 

'5040 

residue -i 

ff 

1 

7 

_ 210 _ 

30 

24 


168 

” 168 "" 

”5040 

5040 


each 


each 


eact 


Ma8ala’=2i, Slazrub=210, Tashift=50i0 (24x210). 
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the rule of nisbat (the rule of ratio 
and proportion) ; and it is a clear 
method, that is first ascertain the 
ratio of the shares of each class with 
reference to the number of shares 
and then according to the method 
of ratio and proportion the share 
may be given from the mazrub} 


The Sirajiyyah says : Multiply the share assigned which is 
3 in the case of the wives by the product mazmb 210 and we 
get G30, and similarly multiplying 4 by 210, we get 840, the 
shares of six true grandmothers and so on ; in order to obtain the 
share of each member of the class the Sirajiyyah suggests that we 
divide the product which was assigned to that class by the num- 
ber of heirs, e.g*, divide 630 by 2 and we get 315 shares assigned 
to each daughter, and by dividing 840 by 6 we get shares assigned 
to each true grandmother 140, and so on. 

Again the mazrub, product, 210 in the above example is to 
be divided by 2 the number of the heirs and multiplying it by 3, 
the share assigned we get 210/2 x 3=315, the share of each wife; 
and similarly 210/6 x 4=140, the share of each grandmother. 

1 In the seventh example which we have taken, the mazrub is 
210 and the ratio of the number of wives to shares is 2 : 3. 

i.d., 2: 210 : : 3:? 

i.c., = 315 shares each. 

Taking the seventh example, the following method of ratio and 
proportion may also be suggested: 

Wife True grandmothers Dg^ughters Uncles 

3/24 4/24 16/24 1/24 

The total shares by tashih are 5040. 

Now 24:5040 : : 3: ? 

i.e., = 630, the’share of wives, each wife getting 315. 

24 : 5040 : : 4 : ? 

no40 V 4 

— = 840, each true grandmother receiving 140, 


etc . 


etc. 
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38. If the tashih and tarka, the 
inheritance, are mutabayin^ then 
multiply the share of each heir 
received by tashih by the tarka and 
divide the product by the tashih 
e.g., a person loaves two daughters 
and both his parents and a tarka, 
property, consisting of 7 dinars.^ 


1 The Sirajiyyah has not dealt the case of tamassul, because it 
is a simple case, e.g, a person leaves his both parents, and four 
daughters and a tarka of G dinars. 

Father =1/6; Mother =1/G; Four daughters 2/ 3 =4/ 6 

The asl masala is 6 and tarka is also 6, there is no difficulty 
since they both are tamassul, 

2 This example is not found in several editions of the Sirajiyyah 
and it has not been translated by Sir William Jones whose trans- 
lation of the whole section is not clear. 

Two Daughters 2 / 3 = 4/ 6 
Father 1/6 

Mother ... 1/6 


6/6 

The asl masala here is 6, and the tarka is 7 ; 6 and 7 are 


mutabayin the rule is 


Share of an heir x Tarka 
Tashih 



Two Daughters = 

7x4 

4 

6 

II 


1x7 

.1 

Mother * 

6 

F-i 

II 


ilx7 

1 

Father = 

6 



7 
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i! * rs 39. Now if the tarka and tashih 

&>ly« KyJl } ^3545)1 are mtitawafiq tho rule is to multiply 

share of each heir received by 
i3’) tashih by the wafq of the tarka 

jjle and divide the resulting product by 

the wafq of the tashih^ the answer 
^9 would bo the required share. The 

The Sharifa gives the following example to illustrate this 
rule subject to aie?/ : — 

A women leaves her husband, her mother and two full sisters 
and a tarka of 25 dinars 

Husband... 1/2 3/6 Applying the doctrine 1 3/8 

Mother ... 1/6 1/6 of Axrf and reducing ^ 1/8 

Two Sisters 2/3 4/4 the shares we get J 4/8 


8/6 1 

The awl here is 8 and the tarka 25, are mutabayin, 

,, , . Share OF AN HEIR X Tarka 

Hence the rule is 


i,e., Husband = 


Two sisters 


3x25 


S 


1x25 

J 

' 8 ' 

= 3g 

4x25 

4 


II 

1-' 

1>S 

Oil 


each. 


According to the modern method it would be as follows 

3 

3/8 of 25 = y^- 

1 

1/8 of 25 = 3- 


4/8 of 25 = 12g- 

Asl Masala 6, Awl, 8. tarka 25 


Husband 

3 

3 

9k 


Mother 

1 

1 

3r. 


Two Sisters 
4 

4 


2 

each 6s 
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rule has been suggested with a view 
to find out the portion of each 
heir.i 

40. But in order to know the 
portion of each class of heirs, the rule 
is to multiply the share of each class 
of heirs received per masala by the 
wafq of the tarha and then divide 
the product by the wafq of masala 
common denominator provided there 
was tawafuq between the tarka and 
masala; and if they were muta- 
bayin, the rule is to multiply the 
share of each class of heirs by the 
whole of the tarka and divide the 
resulting product by the masala and 


1 Taking the same example of husband, mother and two sisters 
let us suppose that the tarka consists of 50 dinars, so there is 
tawafuq between 8 and 50 by 2 ; 2x4=8 and 2x25=50; wafq 
factor of 8 is 4 and the wafq factor of 50 is 25. Now the rule is 
Share of am heir x xv afg of Tarka 
wafq OF Tashhi 


Therefore 


Husband = 


Mother 


3j<^5 

4 

1x25 

4 


Two Sisters = - 

4 


i4 

4 

25 ^ each sister 12^| 


According to modern method it would be as follows : 
8/8of 50=18f 
1/8 of 50=6| 

4/8 of 50= 25. 
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the answer would be the share o£ the 
class ill both cases. ^ 

>Uj> ^U!-ri 41. As regards payment of debts, 
8)yu? the debt of each creditor is to be 

treated like the share of each heir in 


1 The principle govern ng the rule to ascertain the share of an 
heir or class of heirs is necessarily the same that is if the masala 
tashih and Tarha are mutawafiq the rule is 

Sharb:s OF THK CLASS xtf*a/n OF Tar/?a , 

— T' /"/ r\ or if they are mutabayin 

wafk OF Tashih (masala) ^ ^ 

, . Shares OF CLASS xTar^a 

the rule IS /- ; rvn , . , - - e,g, a woman leaves her 

(masala) Tashih ^ 

husband 1 uterine sisters and 2 consanguine sisters, and she leaves 
Ks. 30. (or Rs. 32). 

Husband 1/2 3/G Applying '] 3/9 

4 Uterine Increase, | 

Sisters 1/3 2/6 reduce the ^2/9 

2 Consanguine shares 

Sisters 2/3 4/6 J^/9 


9/6 1 

The awl here is 9 and suppose the tarka is Rs. 30; therefore 
there is tawafuq by 3 between 9 and 30 and the wafq factors are 
3 and 10 respectively. 

, . Shares of class x xvafq of Tarka 

The rule is \u~~j — — nr 

Wafq OF Tashih 

T, . , 3x1^ r. r, . 2x10 2 

Husband — = Rs. 10,4 Uterine Sisters — = Rs. 6g- 

^ ^ 4x10 1 

2 Consanguine Sisters — =Rs, 13g~ 

According to ordinary method it would be 

3/9 of 30=Rs. 10 ; 2/9 of 30=Rs, 6-~ ; 4/9of30=Rs. 13-|- 

In the same example suppose that tlie Tarka is 32. Now the 
masala awl 9 and Tarka 32 are mutabayin thus the husband 

3x32 . 6 _ . 2x32 . 1 


receives 


= 10“^ ; 4 uterine sisters--- =7 ^ 


4 X32 2 

2 consauguine sisters — g 


6 
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working out the problem and the sum 
total o£ debts are to be treated as the 
tashih] and if there is any fraction 
in the tarka^ then first apply the 
method o£ tashih and thereafter pro- 
ceed as above mentioned. 


1 The Muslim Law insists that the debts must be paid first and 
if the property is sufficient to pay all debts there would be no 
difficulty. In case the amount of debts exceeds the property the 
payment to each creditor will have to be rateably reduced. Dis- 
cussing this topic the author of the Sharifa suggests this example: 
that a person dies leaving 9 dinars as his property and he owes to 
one creditor 10 dinars and to another creditor 5 dinars. It is 
obvious that debts cannot be paid in full from this estate as the total 
amount of debt is 15 dinars. 

The author states the following rule with a view to reduce debts 
proportionately. 

Any Debt y,wafq of Tauka 
xvafq OF Debts 

As regards the tarka 9 and debts 15 they are mutawafiq 
3x3=9 3 X 5 = 15 wafq factors are 3 and 5 respectively. 

. 10x3 5x3 ^ 

t.e. — g— = b and = 3. 


The modern method would be as follows ; 
15: 9 : 10:? 

9x10 
15 “ ^ 

arid 15 ; 9 : : 5 : 7 
9x5 _ 

15 “ 


Thus one creditor will be paid 6 and the other creditor will 
be paid 3. 

If the numbers are muta hayin different rule will be 
applicable «.g., a person leaves 13 dinars. Here tarka and the sum 
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42. If any person is prepared to 
compromise and take some particular 
thing out of the iarka then the share 
i U ♦ait fS of that person would be reduced 
> KyJl in the fashih and the residue will 
-jyt^U be distributed among the other heirs 

^ terms of their shares, e.g. a woman 

leaves her husband, her mother and 
her paternal uncle, and husband is 
prepared to compromise in what was 
the dower due from him to the wife ; 
then he would not be counted amons 


tiKl 

1**^ |*{*") 1*^ 

Jit ^ta> the heirs and the balance of the 

.«j' w -.i, iarka would be distributed between 
it 1 .-*^ the mother and the uncle, mother 

/ l5 * I ** 


total of debts 15 are inutabayin. The rule of the Sharifa is 

as follows: 

TarkaxAny Deut 
Sum Total of Debts 
13 X 10 2 

i.Ct - - u , 


1.) 


3 


j 13 X 5 1 

and -jg— = 1 3 

And according to the modern method the same rule would be 

applicable thus : 

15: 13 : : 10 : ? 

13 X 10 ^2 

t.e. jg -0-3 

and 15 : 13 ; : 5 : ? 


t.e. 


13 X 5 
'15" 


1 


= 4; 


3 
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receiving 2 shares and the uncle one 
jOj i*>)t share.' If a person leaves his wife, 
- |,^t four sons, and one of the sons compro- 
mises in lieu of something, then he 
would be excluded and the remaining 
iarka will be divided into 25 shares, 
the woman receiving 4, and the sons 
7 each.2 


1 If the uncle and mother were the only heirs the distribution 
would be 1/3 to the mother and the residue to the uncle. But the 
Sirajiyyah assigns contrary shares and the Sharifa explains that 
the procedure has been adopted with the consensus of the jurists. 

The distribution takes place in this manner : — 

Husband 1/2 3/6 

Mother 1/3 2/6 

Unde (residue) 1/6 

Therefore in this case the mother takes twice as much as the 
uncle and this proportion ought to be maintained although the 
husband actually takes nothing since he has compromised not to 
take his share and is not to pay the dower. 

Similarly if the uncle compromise even then the distribution 
would be 3 shares to the husband and 2 for the mother; and if the 
mother compromises, then 3 for the husband, and 1 for the uncle. 

If a person leaves his wife, motiier, and an uncle 
Wife 1/4 3/12 

Mother 1/3 4/12 

Uncle residue 5/12 

If the wife were to compromise on something, say, she takes 
some valuable jewellery, then we shall take away her share 3 and 
the division of the balance of the property would be given to the 
mother 4 shares and the uncle 5 shares. 

2 Wife 1/8 4/32 

4 Sons 7/8 28/32, each 7/32. 

In this case the fact of one son going out would make the pro- 
perty divisible into 26 shares instead of 32, f.e., 32 — 7 = 25. 

Some editions of the Sirajiyyah do not contain thia example. 



CHAPTER VIII 


The Doctrine of Return, Radd 

43. The (loetrino o[ return, radd, is 
the opposite oC the doctrine of increase. 
IE some residue is leEt over and above 
the shares o£ tlie sharers entitled, 
and there is no claimant to it, the 
surplus is returned to the sharers 
except to the liusband and wife,' in 
proportion, to their share of the in- 
heritance. And this is the view of our 
jurists in conformity with the opinion 
of the general companions of the Pro- 
phet.* However Zaid is of the opinion 
tliat the residue is to be given to the 
Bait-iil-mal, Public treasury, and his 
opinion is adopted by Imam Malik 
and Imam Shati‘i.* 

J Ibn Abbas takes the view that the husband, wife and true 
grandmothers are not entitled to the return, but the Hanafi jurists 
speak about the husband and wife only, so if there are no other 
sharers, or rcsiduaries, or distant kindred then the husband or wife 
take the residue by return. There are eight sharers entitled to the 
return, one male and seven females, namely uterine brother, and 
uterine sister, daughter, son’s daughter, full sister, consanguine 
sister, mother and true grandmother. 

The father and true grandfather are sharers as well as residu- 
aries so when they co-exist with sharers there is no return at all. 

2 Sir William Jone says " Ali and his followers,” but these- 
words do not occur in the Arabic text, and he also mentions Urwah 
and Alzuhuri as supporters of the view adopted by Zaid, again 
these names do not occur in the text of the Sirajyyah but the 
statements are correct. 

® However in the absence of the public treasury even under the 
Shafi law the sharers will be entitled to the return. 
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44. The (loetrino of return has 
four cases. The first case is when 
there are one kind of heirs who are 
entitled to the return there being none 
who is not entitled to the return, then 
solve the case according to number 
of the heirs, e.g, A person leaves two 
daughters, or two full sisters or two 
true grandmothers. Here masala^ the 
solution is in division by two. The 
second case is when there are heirs of 
two or three kinds entitled to the 
return there being no others who are 
so entitled^ then the in.isala, solu- 
tion, of the case is according to their 
shares. That is the masala is two if 
there be 2/6, or by three when there 
are 1/3 and 1/6, or by four when 
there are 1/2 and 1/6, or by 5 five 
when there are 2/3 and 1/6 or 1/2 
and 2/6 or 1 /2 and 1/3.® The third 


1 In case of the Return (here may be one, two or three classes 
of heirs but there cannot be more than three classes. 

2 Cases of masala, 2, 3, 4, 5, are as follows : — 

(i) Two daughters 1/2 each by return and as sharer. 

(ii) Mother 1/6 1/6 1/3 

Two uterine brothers 1/3 2/6 2/3 

The masala here is 6 but there being residue, the distribution 
will be 1/3 : 2/3 that is 3 as masala radd by reason of return. 

Masala 6, Masala radd 3 

Mother 2 uterine brothers 

1 2 

(iii) Daughter 1/2 3/6 

Mother 1/6 
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LMi ,t case is when there is with first case 

^AjCiJ e-jtyij co-existing some one not entitled to 

aijb ,>0 J the return, in this case first assign the 

ijii lac'i share to this person, not so entitled, 

Ji J 5 I ill terms of the lowest denominator 

.te makhraj, and it is well if the residue 

euj5j jj? i^s LOc is distributed exactly with the num- 
* 5 Xv«j ^ jtj tjyU} ber of heirs, as in the case of a woman 
i<’ L?} leaves her husband and three 

e?" if)’ tr;®- daughters.' However if the residue 
,3’!) jl is not so divisible then multiply 
J j uylii wafq of the number of heirs by the 

j I*?-!) makhraj denominator of the persons 

^ not entitled to the return provided the 

number of the heirs and the residue 
uyli> i_r‘^3 woman leaves 

^,0 her husband and six daughters * 

Here the masala is 6 and there being residue the distribution 

will be 1/4 : 3/4 that is masala radd is 4. 

(iv) Two daughter?.. ..2/3. ..4/6. .ancreased to by return. ..4/5 
Mother 1/6 1/5. 

Here the masala is 5. 

t Husband 1/4. 

Three daughters 3/4 as sharers and by return. 

2 Husband 1/4 ..2/8 

Six daughters 3/4 each 1/8 in all 6/8 

The masala here is 4, but 3 shares cannot be distributed among 

6 daughters, however 6 and 4 are tawafuq by 3. The rule is wafq 

of number of heirs multiplied by the denominator, 2 x 4=8 and the 

distribution will be 2 shares to the husband and 6 shares to the 

daughters, one each. The problem may also be solved as indicated 

above by ordinary arithmetical process. 

Masala radd 4. Mazrub 2, Tashih 8. (2x4). 

6 daughters 
3 


Husband 

1 
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if the number of lieirs entitled to the 
return and that of the residue are not 
mutawafiq then multiply the total 
number of the heirs by the makhraj 
denominator of the shares of those not 
entitled to the return, and the answer 
is the required solution masala, e.g. a 
woman leaves her husband and five 
daughters.’ The fourth ease is when 
there is with second case co-existing 
some one not entitled to the return, 
then divide the residue (that is what 
remains from the makhraj denomin- 
ator of the person not entitled to the 
return) among the sharers, if it is 
divisible exactly so much the better 
and that is possible only in the 
following case, that is when wives 
take 1/4, and the residue 3/4 is 
distributed in thirds among the rest 
of the sharers, e.g. a person leaves 
his wife, four true grandmothers, and 


1 Husband 1/4 5/20 

Five daughters 3/4 3/20 each .......in all 15/20 

Here 3 and 5 are mutahayin. 

The rule is to multiply 5 x 4=20 distributed as above. 

Masala radd 4 , Mazrub 5, Tas hih 20 (4 x 5) 

Husband 
1 


5 daughters 
3 

15 
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six uterii^e sisters.' However if the 
residue is not divisible then multiply 
the number of persons entitled to the 
return by the makhraj denominator 
of the person not entitled to the 
return, and the product will be the 
makhraj denominator of both classes, 
a person leaves 4 wives, 9 


' Sir William Jones in his translation gives an example thus 
‘'if there be a wife, and a grandmother, and two sisters by the 
mother's side" but the Arabic text of the Sirajiyyah gives the 
above example. In the former case the distribution will be 
(i) Wife ... 1/4 

Grandmother ... 1/4 
Two uterine sisters ,,, 2/4 

(ii) Wife 1/4 1/4 

Four true grandmothers... 1/6 l/3of 3/4 Residue.. .1/4 

Six uterine sisters... 1/3...2/ 6 2/3 of 3/4 Residue... 2/ 4 

1/4 12/48 

each 1/16 in all 4/16 12/48 each 3/48 

each 2/24 in all 12/24 24/48 each 4/48 

The above is worked by ordinary arithmetical process. 

The arabian method is as follows : 

The masala is 4 and the number 4 of true grandmothers and 1 
the share are mutabayin so we reserve 4. The number 6 of 
uterine sisters and 3 of the shares assigned are tawafuq by 2 so 
we reserve 3 (half of six) and 3 by 4 = 12 and multiplying it with 
masala that is 4 x 12 we get 48 shares distributed as follows to the 
wife 12 shares, to the true grandmothers 12 shares, 3 each, and to 
4 uterine sisters 24 shares 4 each. 


Masla radd 4, Mazrub 12, Tashih 48 (4 x 12 ) 


4 True grandmothers 
1 

12 


6 Uterine sisters 
2 

24 


7 


Wife 

1 

12 
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<i)i ^ ^ daughters 6 true grandmothers.' And 

multiply the share of those not en- 
uH'i/ r^t cj'j titled to the return, by the donomin- 

JjJk JSLJt^ 4 sw&-* persons entitled to return 

and the shares of persons entitled to 
return by residue makhraj in the 
share of those not entitled to the 
return, thereafter if there is a fraction 
in respect of some or all then adjust it 
by the rules discussed previously. 

' By (he oridinary arillimetical process. 

Wives take Iji, and the residue 7/8 is to be divided between 

daughters, and true grandmother in the ratio of 2/3 : 1/6 or 4 : 1 
4 wives 1/8 5/ to 

9 daughteri 2/3 4/6 4/5 of 7/8 residue 28/40 

6 true grandmothers 1/6 1/6 1/5 of 7/8 residue 7/40 

continuing : 

4 wives each 5/160 in all 20/1G0 180/1440 each 46/14440 

9 daughters „ 28/360 „ 252/360 1008/1440 „ 112/1440 

6 true grand mothers 7/240 „ 42/210 262/1410 „ 42'1140 

L.C.M.— 160, 360, 240=1440 

By the Arabian method the tashih is 40, We find that tlie 
number of heirs are 4, 9 and 6 and they are mutabayin with 
respect to the shares assigned, viz. 6, 28 and 7 respectively, but 4, 
6 are mutawafig by 2 hence we multiply 2 by 6 and get 12 ; 
12 and 9 are mutawafig by 3 thus we multiply 12 and 3 and get 
36 ; multiply the product 36 by the tashih masala 40 and we get 
1440 which is distributed as above. 

In other words the L.C.M. of 4, 9 and 6 is 36 which is 
multiplied by the masala 40 and we get 1440. 

It is thus distributed : to four wives 45 shares or 9 shares 
each, to nine daughters 1008 shares or 112 shares each, and to 6 
true grandmothers 252 shares or 42 shares each. 

Masala radd 8, Tashih 40, Final Tashih 1440 (36 x 40) 

4 Wives 9 Daughters 6 True grandmothers 
5 28 7 

180 1008 252 

(each 45) (each 112) (each 42) 
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GHArTER IX 


THE 


Division concerning the Right of 
the Paternal Grandfather 
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45. Abu Bakr Siddiq (peace be 
on him) and those who have adopted 
his views among the companions of 
the Prophet say, “ full blood brothers 
and consanguine brothers do not 
inherit along with the grandfather.” 
And this is also the view of Imam 
Abu Hanifa and the fat-wa is given 
according to this view.^ However 
according to Zaid bin Sabit the 
grandfather and the full brothers 
or consanguine brothers inherit 
with the grandfather and this is 
the opinion of them (the Sahiban, 
Imam Abu Yusuf, and Muham 
mad) as well as of Imam Malik and 
Imam Shafi‘i, (peace be on them). 
The grandfather takes the best share 


1 Among those who adopt the view of Sayyadna Abu Bakr we 
may mention among the companions of the Prophet, Ibn Abbas, 
Ibn Zubair, Ibn Umar, Hazifa'a binul Yaman, Abi Saeed Hazri, 
Abi bin Kab, Maaz bin Jabal, Abi Musa Ashari, and Hazrat Aisha 
Siddiqa. Among jurists we may mention Hazrat Sharih, ‘Ata, 
Urwah bin Zubair, Amar bin Abdul Aziz, Hasan Basri and Ibn 
Sirin, 
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in tnuqasima, the actual distribution 
o£ shares or a third of the whole 
estate. The muqasimct is this : 
that the grandfather will bo counted 
as a brother among the brothers 
and the consanguine brothers will 
enter into the inheritance along 
with the full blood brothers with 
a view to prejudice the share of the 
grandfather, and when the grand- 
father has taken his share, the 
consanguine brothers will be ex- 
cluded, the whole residue being 
given to the full brothers, except 
when there is a full blood sister 
who will receive her legal share, that 
is, half of the whole property 
after assigning the share to the 
grandfather and if there is residue 
that would go to the brothers of the 
half blood and if no residue remains, 
nothing will be taken by the half- 
brothers. Such would be the case 
when a man leaves a grandfather, a 
sister by the same father and mother 
and two sisters by the same father. * 


> Is we work out the problem according to Zaid, the grand- 
father taking in the capacity of a brother we have : 


Grandfather ... 2/5 

4/10 

8/20 

Full sister ... 1/2 

5/10 

10/20 

Two consanguine sisters (residue) 

1/10 

2/24 

Grandfather equal to 2 sisters; therefore there are five sharers 


and the share of a male would be 2/5 and the residue is for females: 
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But if, in the above example, there 
was one consanguine sister only, then 
nothing would remain for her.* 

46. If some one entitled to a fixed 
legal share is mixed with them then 
after assigning share to him the 
grandfather is entitled to the best of 
the three courses. See the case of the 
division in the case of a woman who 
loaves her husband, a grandfather, 
and a brother,^ or a third of the 
residue is given when a man leaves 
a grandfather, a grandmother, two 


since the full sister must take half it will be 3/5 - 1/2, that is, 
leaving 1/10 for the 2 consanguine sisters. The primary 

distribution masala is 10 but since 1 share cannot be divided 
between 2 sisters without leaving a fraction we raise the denomin- 
ator by Tashih to 20. 

1 e.g. 

Grandfather 1/2 

Sister 1/ 2 

consanguine sister (no residue left over). 

The grandfather is equal to 2 sisters ; so there are four 
sharers ; male taking the double share, grandfather would receive 
1/2 ; and since the sister must receive her legal share of 1/2, the 
estate is exhausted leaving nothing for the consanguine sister ; 
in the first example, there being 2 consanguine sisters, there were 
5 shares, hence some residue was left over for the consanguine 
sisters ; the share of the grandfather was reduced, but here there is 
no residue left over at all. 


2 Husband 

1/2 

2/4 

Grandfather 1 

residue 

1/4 

Brother J 


1/4 

(The husband takes 1/2, and the grandfather and brother 
would take the residue 1/2 equal by t.e,, 1/4 each). Here the 


grandfather takes 1/4 in the supposed capacity as a brother. 
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brothers and a full sister' and a 
sixth of the whole estate is given 
when a person leaves a grandfather, 
a grandmother and a daughter and 
two brothers- and when a third of 
the residue is the best share for the 
grandfather and out of the residue 
the third cannot be deducted then 
multiply the denominator of the third 


1 Grandmother ]/C ii/18 

Grandfather 5/18 5/18 

Two brothers 1 4/5 of 10/18 8/18 

^ residue 10/18 

Full sister J 1/5 of 10/18 2/18 

(Grandmother takes 1/6 ; here the rule suggests that the best 
share is 1/3 of the residue ; it is 1/3 of 5/6 i,e, 5/18. The other 
course would be that grandfather takes as a brother among the 
brothers, in which case his share would be 2/7 of 5/6 or 5/21, 
there being 7 sharers (1 grandfather is equal to 2 sisters, 2 brothers 
are equal to 4 sisters, and 1 sister thus the whole is equal to 
7 shares). Now 5/18 is better than 5/21, and the third alternative 
is that the grandfather may take 1/6 as a sharer. Now 5/18 
is better than 1/6 also ; therefore the best course is 1/3 of the 
residue. 


Grandmother 

1/6 



2/12 

Grandfather 

1/6 



2/12 

Daughter 

1/2 

or 

3/6 

6/12 

Two brothers 

residue 

or 1/ 

3 (each l/li) 

2/12 


The Sirajiyyah suggests that the best course for the grandfather 
would be to take 1/6 his legal share and this is obvious because the 
grandmother takes J/6 and the daughter takes 3/6, the residue is 
2/6 and if he shares along with the two brothers as a brother he 
would take 2/3 of 1/6 which would be 1/9 and 1/9 is less than 
1/6. Similarly 1/3 of the residue would also be 1/9 which is less 
than 1/6, Therefore the best share is 1/6, 
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by the masala} If a woman leaves 
her grandfather, her husband, a 
daughter, and her mother and her 
full sister or consanguine sister’ , 
then ill this case also 1/0 is the best 
share for the grandfather and the 
doctrine of Increase becomes appli- 
cable and the sister takes nothing. 
Learn ye, Zayad bin Sabit (peace 
bo on him) has not put the sister 
by the same father and mother or 
the sister by the same father to 
share with the grandfather except 
in the case of famous masala known 
as Akdarya, that is a person leaves 
a husband, mother, grandfather, 
sister by the same father and mother 
or consanguine sister,* If instead of 


1 This simply explains tlie rule. In the preceding example of 
the grandmother and grandfather and two brothers and sisters 
the grandmother had taken 1/6 and grandfather took 1/3 of 5/6 
=5/18 ; so the rule is to multiply 3 by the masala 6 and we get 
18 shares as we have already solved. 


1/4 

1/6 

1/6 

1/2 


1 


2 Husband 
Grandfather 
Mother 
Daughter 

Full sister 
or 

Consanguine sister J 

B Husband 1/2 

Mother 1/3 

Grandfather 1/6 

Full sister 


3/12) 
2/12 < 
2/12 
6/12J 


reduced 
shares 
^ awl 
becomes 
applicable 


} get nothing, 


3/6 shares are reduced : 
2/6 Doctrine of Increase 
ljf6 becomes applicable; 


or 


I 


Consanguine sister J 


1/2 3/6 


3/13 

2/13 

2/13 

6/13 


1 

3/9 

2/9 

1/9 

3/9 


9/6 


'1 
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the sister there wore a brother or 
two sisters then the doctrine of In- 
crease will not be applicable and 
the case would not be Akdarya} 


Here the husband will take 1/2, the mother 1/3, and grand- 
father 1/6, and the sister 1/2; The masala here is 6, the doctrine 
of Increase becomes applicable it will be increased to 9. 

The Sirajiyyah says the best course for the grandfather is 
to take as a brother. Therefore the share of the grandfather and 
sister 1/9 and 3/9 would be mixed up and the grandfather would 
take as brother 2/3 of 4/9 or 8/27 and the sister would get 1/3 of 
4/9 or 4/27 ; thus denominator is increased to 27 and the final 
distribution would be in terms of the denominator 27 : — 

Husband 9/27 
Mother 6/27 

Grandfather 8/27 
Sister 4/27 

This case is known as Akdarya because it is a case apper- 
taining to a woman of Bani Akdar. 

1 Husband 1/2 3/6 

Mother 1/3 2/6 

Grandfather (residue) 1/6 
Brother or 2 sisters 

(Here the grandfather will take as a sharer 1/6 of the estate 
which is the best course for him; if he were to take in the capacity 
of a brother he would take less. The result is brother or sisters 
would be excluded. 

Under the Hanafi Law, we may point out the grandfather 
would take and always would exclude brothers and sisters, whether 
half blood or full. The author of the Sirajiyyah has written so 
much in this chapter out of respect for the eminent jurist Zaid and 
Imam Abu Yusuf and Imam Mohammad. The Muslim jurists 
are agreed that the share of the grandfather can never be less 
than 1/6. 



Foot-note continued : — 

The following Chart represents cases under which according to the disciples Imam Abu Yusuf and Imam 
Muhammad the Grandfather is to take the best share in the Miiqasima of 1/3 and 1/6. The solutions are of 
not much importance since the Fatura accords with the view of Imam Abu Hanifa. 



G. F. = True grandfather, G. M. = True grandmother, B. = Biother, S. — Sister, H. — Husband, W. — Wife, 
D. = Daughter, M. = M other. 
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48. Some shares mcay devolve as 
vested inlieritance before the distribu- 
tion of the estate, for example,* a wo- 
man leaves her husband, her daughter 
and her mother and the husband 
dies before the diftribiilion of the 
estate, leaving a wife and both his 


* The Sirajiyyah lias tackled one of tlie most difficult illuslra- 
tions, and instead of working it out by tl.e Arabian system we 
first represent the actual distribution in the following chart 
from which at a glance we can make out the distribution of 
shares : 

PUOPOSITA- WOMAN 


Husband 


1 


Hy re‘iirn ^ 
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1 
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tf 


Daughter J 
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parents ; and the daughter dies before 
distribution of the estate leaving 2 
sons and a daughter and a grand- 
mother (the mother of the Proposita), 
and the grandmother also dies leav- 
ing her husband and 2 brothers. The 
principle in this case is this^ : first 
arrange by tashili the case of the 
deceased i.e., assign share to each heir 
according to the masala then arrange 
the case of the second deceased on 
what ho has received under the first 
distribution and if as the result 


1 According to the Arabian metliod in working out the 
problem wherever fractions occur with a view to avoid it tlie 
principle of iashih is applied. That is as noted previously we 
multiply the masala either by the concerned xvafq or concerned 
mutabayin number as the case may be, so that no fraction 
remains in any share under the masala. Hence if a fraction 
occurs in the first immediate distribution the first masala is 
adjusted by multiplicaticn and is called the first iashih of the fust 
distribution. Again if the fraction is to be avoided in the second 
distribution, then not only the masala of the second distribution 
is multiplied by the concerned xvafq or concerned mutahayin 
number as the case may be but the first iashih of the first distribu- 
tion itself is multiplied and this is technically know as the second 
iashih of the first distribution, and hence redistribution is effected 
in the first stage. Finally if in the third distribution this pro- 
cedure is found to be necessary the second iashih of the first 
distribution will again be adjusted, and the new iashih will be 
called the third iashih of the first distribution, and hence redis* 
tribution of the first as well as the second stages will be effected, 
and so on until the last final iashih is obtained. This principle 
is worked out in an admirable manner in the classical example 
selected by the Sirajiyyali. In the end of this cliapter I have also 
worked out two easy examples to illustrate the same principle so 


3 

^ 4 ’ J^'l’ 
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_.ri i ^ of the second distribution ; the 

2=^1 5 Jj!" distribution is inustaqim, fits 

jii in, then there is no need to mul- 

^ j tiply ; but if ft does not fit 

Jiyf ^ J,af in then sec whether these two 


if the reader finds any diffuulty it will be better for him to go first 
through those easy examples. 

Tlie following is the Arabian Method of working out the same 
example. 


First Distribution — 

Wife deceased 


■ 

Husband 

Daughter 


Mother 

4 

9 


3 

Husband 

••• i/i* *** 


... .3/12 

Daughter 

... 1/*^ ••• 

3/t> 

... 6/12 

Mother 

... i/c 

1/G 

... 2/12 

11/12 


Since the husband receives 1/4, daughter 1/2, mother 1/C 
the masala is 12 leaving I to be disposed of by return, and the 
rule is to multiply the denominator (which is 4) of the person not 
entkled to return by the masala of the person entitled to the 
return which is also 4. Hence multiplying 4 by 4 we get 16 
by tashih which is distributed as above to the husband 4 shares, 
to the daughter 9 shares, and to the mother 3 shares. 


Second distribution — 


Wife 

1 


Masala 4, Husband deceased (in hand 4) 


Father 


■^1 

Mother 

1 


As here the masala 4 of the distribution and 4 shares of 4he 
deceased in hand are mutamasil (equal, same) no multiplication 
is required. , 
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3 ia.ta.iij are mutawafiq if so, multiply 

.1 jtuli J j the wsfq of the second tashih by 
Ujiij Ji the whole of the first tashih ; 
^ jtat J but if these two are mutabayin, 

c)l 3 then multiply the whole of the 

Third distribution — 


Masala G, Daughter deceased (in hand 9) 


Son Son Daughter True grandmother 

2 2 f 1 


Tlie masala here is 6 and \vc have in hand 9 shares of 
f'.e deceased which cannot be distributed without leaving fraction. 
S) it is to be adjusted. We see that the number 9 and 6 are 
miitaicafiq and xvafq of 6 is 2. So by multiplying 9 by 2 we 
get 18 which would be distributed without leaving fraction. This 
i.ally means that wc should adjust the first tashih of the first 
distribution, namely IG is to be multiplied by 2 the tca/g number 
by which we have just multiplied, and we get 32 shares. In 
other words the rule is to multiply the first tashih by the wafq of 
the second masala viz.^ lGx 2 = 32. 

Now on the basis of the second tashih of the first distribution 
namely 32 the distribution is as follows : 

Masala 32, Wife deceased. 


Husband 

8 


Daughter 

18 


Mo 


her 


And second distribution will be : — 

Masala 8, Husband deceased (in hand now 8). 


Wife Father 

2 4 



ther 


Masala 8 is the second tashih of the second distribution. 

And the shares of the third distribution are : — . 

Masala 18, Daughter deceased, (in hand now 18). 

p - 1 I 

Son Son Daughter True graodmothei* 

6 6 3 3 

/ . 

18 is the first tashih of the third distribution* 
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UjAi? second tashih by the first tas- 
hih, the resulting product will be 
jjJl the makhraj (denominator) of both 


Fourth distribution — 

Masala 4, Mother (True grandmother) deceased. (3+6 = 9 in hand). 


Husband Brother Brolhtr 

2 1 1 

The Masala 4 and the number of shares 9 are mutabayin so 
we must multiply 4 to avoid fraction. That is multiply 9 by 4 
and we get 36, consequently second tashih of the fir?t distribution 
will again be adjusted, that is we multiply 32 by 4 and we get 128 
as the tliTd tashih of the first distribution. Finally we shall have 
to work the whole problem on basis of 128 as the final tashih* 
Hence the First distribution will be as follows : — 


Tashih 128, Wife deceased. 


Husband 


Dau^j 


iter 


72 


'1 

Mother 

24 


Second distribution^ 

Husband deceased (in hand 32.) 

I 


I 

Wife 

8 


Father 

16 


Mother 

8 


Third distribution^ 

Daughter deceased (in hand 72.) 

J J ^ I 

Son Son Daughter True grandmother 
24 24 12 12 

Fourth distribution — 

Mother, true grandmother dece ased (in hand 24+12 = 36.) 
Husband Brother Brother 

18 9 9 
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,< 1 those masalas. If you desire to find 

out the share of each heir then 
multiply tho share of the heirs of 


The following diagram represents the solution explained in the 
last two pages. 

Proposita wife deceased. 




Husband 

Daughter 

Mother 



4 

\ 

D 

< 

1 

\ First tashih l(j 



8 

18 

6 Second tashih 32 



32 

1 

72 

1 

24 Final tashih 1: 

1 

18 


1 1 

Wife Father Mother 




Masala 4 

1 

0 

md 

1 




Tashih 8 

2 

4 

2 




Tashih 32 

8 

16 

8 









1 

1 


r 

Son 

1 

Son 

1 

Daughter 

True grandmother 

1 

Masala G 

2 

2 

1 


1 


Tashih 18 

6 

6 

i 



3 


Tashih 72 

24 

24 

12 


12 



L 


Husband Brother Brother 
Masala 4 2 11 

Tashih 30 18 9 9 

This diagram represents the Arabian method of representing the 

sanie problem. 

Masala\2f by Rad d (4x4), First Tashih 16, (i) Mazruh 2, 


Second Tashih 32, (ii) Mazrub 4, Final Tashih 128. 

Husband A Daughter B Mother C 

4 9 3 

Re A*s estate. 

Masala 4, in hand 4, Mustaqim, 


Mother D 

1 


Father E 

2 


Wife F 

X 
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j deceased by tho mazruh 

^ that is by the tashih of the second 


Re Bs estate. 

Masala 6, in hand 9, tawafuq by 3, 


Son G Son H Daughter 1 GTandinother C 
2 2 1 1 


Re Cs estate. 

Masala 2, Maz^uh 2, Tanhih 4, in hand 9, Tabayin, 

Husband ] Brother K Brother L 

2 1 1 

Final Distribution Tashih 1 28. (IG x 2 x 4). 

D B F G H I ] K I. 

8 IG 8 21 24 12 18 9 9 

We take some easy illustrations to explain the law laid down 
by the Sirajiyyah as to devolution of vested inheritance. 

(i) X a person dies leaving 3 daughters, A.B.C. by one wife 
and one son, D, by another wife. Subsequently the daughter 
C dies leaving the above heirs. 

Masala 5, Maznib 3, Tashih 15. 

A li C D 

1112 

Cs estate. 

Masala 3, in liand 1, Tabayin, 


A 

B 

D 

1 

1 

1 


Tashih 15. 



A B D 

4 4 7 


Since 3 and 1 are Tabayin we muliply second Tashih b) 
first Masala i.e.- 3x5 = 15 Final Tashih, 
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|,i{^ j sXrj distribution or by its uhifq and inulti- 

iU Jf i ^yA, J'jJl ply the boirs of tho second distri- 

jl j isiij J ,! sji bntion by the whole of what is in tlio 

j! jt li'.'lS u:.'U hands or by the wafq of it ; and if 

tlie third or fourth or ilfth die then 
you should treat the product in place 
of the first distribution and put 
tlio third in place of tlio second and 


By ordinary arithmetical process. 

Propositus 


• 

A 

li 

C 

1) 

I/O 

1/.') 

i 

1/5 ■ 

i 

2/5 


1 

A 

1 

B 

i 

D 


]/;i 

i/;!xi/5 

1/15 

1/5 

i/;’.xi/5 
' 1/15 

1/5 

1/5x1/ 

1/15 


Finally : 

A receives 1/ a + 1/ 1 5 = i / 1 5 
B ,, 1/5+1/15-4/15 
D „ 2/5+1/15 = 7/15 

(ii) A person leaves two sens A and B, and two daughters 
C and D. 

Subsequently A dies leaving his wife E, his son F and his 
daughter G. 

Masala 0, Final Mazriib 12, Final Tashih 72. 

A B 


o 


c 

1 


D 

I 
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wtaiilj ioifJJ similarly in the case of fourth and 

- ^ fifth and so on. 

A's estate. 

Masala 8, Mazruh 3, Tashih 24, In hand 2. 

E F G 

I ' , ' 

1 7 

3 14 7 

Ta shih 72. 

B C D E F G 

24 12 12 3 14 7 

In the second distribution of A’s estate, since 7 could not be 
distributed without leaving fraction between F and G, we multiply 
3 by 8 and get by Tashih 24. Now 24 and 2 in hand are tawafuq 
by 2. Hence we multiply wafq of 24 i.e,, 12 by 6 original 
masala and we get 72 shares which are distributed as above. 

By onlinary arithmetical process. 

PROPOSITI’S 


1 

1 

1 

1 

A 

B 

C 

D 

2,C 

2/C) 

1/6 

1/6 

1 

I 

24/72 

12/72 

12/7 

1” 1 

1 



E F 

G 



1/8 2/3 of 7/8 

1/3 of 7/8 



3/24 14/24 

7/24 



3/24 of 2/15 14/24 of 2/6 

7/24 of 2/6 




3/72 


14/72 


7/72 


OHAPTEll XI 
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ON 

Zuvil Arham, Distant Kindred. 

49. Ztivt'l Ar/iam or distant kindred 
are those relations who are neither 
sharers nor residuaries. Majority 
of the companions of tho Prophet (on 
whom be peace)* hold that Z:tvil 
Arhaiit are entitled to inheritance, 
and our Hanafi jurists have accepted 
their view. But Zaid bin Sabit says 
“ Zuvil Arham are not entitled to 
inheritance, the property is to be given 
to The Bait-ul-mal," and this is the 
view of Imam Malik and ImamShafii. 
There are four classes of distant 
kindred. 

oO. The first class is descended 
from tho deceased (*.e. descendants 
of tho deceased) and they consist of 
tho children of daughters and the 
children of son’s daughters. The 
second class consists of those from 


1 Majority of the companions consist of Umar, Ali, ibn 
Masood, Abu Ubaid bin Jarah, Maaz bin Jabal, Abu Obaida, ibn 
Abbas. The Hanafi jurists who have adopted their view are 
Alqama,^ Ibrahim', Sharih, Hasan Basri, ibn Shin, Attar and 
Mujahid. This is also the opinion of Imam Abu Hanifa, Imam 
Mohammad, Imam Yusuf, and Imam Zafar, 

ITS 


J /o 
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whom the deceased descended (ascend- 

ijt-iJl jj)| ants of the deceased) and they are 

uy'ijj ^ j false grandfathers and grandmothers. 

|.J fK) J sj-kjil The third class consists of those who 

j^t! ^y .1 ^ tyl i-Ausifj are descended from the mother and 

o>'! father of the deceased and they arc 

.Uejfj J the children of sisters and brothers’ 

cyJliJfj daughters and also of uterine bro- 

Jf) 'hi’ fhers. The fourth class consists of 

- those persons who are descended from 

«» 

the two grandfathers and the two 
grandmothers of the deceased i.e., 
their paternal aunts, and uterine 
uncles by the same mother and 
maternal uncles and maternal aunts. 
Those persons and all those who are 
rel.itcd to the deceased through them 
belong to the distant kindred class.^ 
y! - 5 ) - 0 f ol. Abu Sulaiman reports from 

^aaJl Muhammad bin Hasan, who reports 

Suva, from Imam Abu Hauifa that among 

kJUuj*t ij these classes preference is given to 
5 JWI t_iW| the second class, how high so ever, 
j j/1 J then to the first class how high so 
r’* ^^9 J} cujisjt ^ ever, then to the Hrst class how low 

so ever ; then to the third class even 
islij t-ii-vji how remote so ever ; then to the 

fourth class, how distant so ever, 
a-aw isU And Abu Yusuf and Hasan bin Ziyad 
Sita, ^J)e report from Imam Abu Hanifa and 

4^/1 j! ijjl Muliammad Ibn Sama® reports from 

jjJl lJUJI bin Hasan who reports from Imam 

1 For a list of Distant Kindred see p. 41 and also the charts 
relating to Distant Kindred in Die appendix. 

2 Sir William Jones’ Translation of the Sirajiyyah omits the 
name of ibn Sama. 
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Abu Haiiifa that proference is given 
to the first class, then the second, then 
the third, and then the fourth, just 
as in the arrangement of residuarios, 
and this vii'W is accepted, but accord- 
ing to them, the Saliiban (Imam Yusuf 
and Imam Muhammad) the third 
class is preterred to the maternal 
grandfather.' 


SHCTION 1 


ON 






The First Class 


ii>!jiu)U |,Jjt - 0 !" o2 rreierence among them in 

^ ,, ,, the right of .succession is given to 

II , t • • , * „ 

^ tlio iioar(vst heir iii dogree, to tlio 


deceased, i.e. tlio daiiglitor’s daughter 


1 Some texts of llic Sirajiyyah contain an additional passage 
which according to the author of the Sliarifa is an interpolation 
as its sense is not clear. Tlie passage is tliis : — 

ij ^ y ^ (J^ ^ 

The literal Irani-Iation is : — “ because according to both of 
them (i.e. Imam Ahu Yusuf and fmam Muhammad) each of them 
is preferably entitled to inheritance than his descendants, and 
his (?) descendants are preferably entitled to inheritance than 
his (?) ancestors.” Apparently the pronoun ‘them’ seems to refer 
to the members of the third class and the pronoun ‘his’ in all the 
three places appears to refer to ‘each of them.’ But then there 
are two difficulties. In the first place it is wrong to say that 
the descendants of a man are preferred to his ancestors as the 
Muslim Law does not recognise such a view ; according to which 
ancestors inherit along with descendant, and the second difficulty 
is that such a principle is out of place here. Some other commen- 
tators have tried to explain the passage by suggesting different 
antecedents for the pronouns used in the passage. This passage 
is not found in Sir William Jones’ translation of the Sirajiyyah. 
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UJla^ Jj'ci] iijfjirf 

Ljy lii a 
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^SO L^ JL)| jjO 

J-SK 3 

j J 3 !^ iS! 
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is preferred to the daughter of son’s 
daughter; but if they are equal in 
degree then the des,cendants of heir 
are preferred to the descendants of 
Zuvil Arhain, e.g. daughter of a son’s 
daughter is preferred to the son of 
a daughter’s daughter ; and if they 
are equal in degree and there is no 
cliild of an heir among them or if all 
of tliem are the descendants of the 
heirs, then according to jiba Yusuf 
(peace be on him) and Hasan ibn 
Ziyad attention will bo given to aban- 
nlfaru (the actual persons in the 
branches) and the property will be 
distributed c(i[ua!ly among them 
whether the roots of those are of the 
same sex or dififerent sexes ; but 
Imam Muhammad would pay atten- 
tion to ab 'annlfarti (the persons of 
the branches) if the sex of the roots 
is the same and in that ho agrees 
with Abu Yusuf and Hasan bin 
Ziyad ; but if the sex of the rootis is 
different then he would pay attention 
to the persons of the root and he 
would give to the descendants (the 
branches) the actual inheritance as- 
signed to the root and in this he is 
opposed to both the above mentioned 
jurists, e.g. a person leaves a son 
of the daughter and a daughter of 
the daughter, then according to Abu 
Yusuf and Hasan, the property will 
be distributed between them by the 
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^JU! La liie L-Jlj u>ii 

jlfXeb (JIS| 

J /ii) «U15 

jif ^ 

JU[ il)' 

u^JU) sW Gffil ^fJl 

•• 

w^)| c*^ 5 



cJj'Af 

5 - or 




• I 

J 

•• 


JUI li&a.- 




J*pj 



rule, " double share to the male and 
a single sliare to female according to 
the abdan (tlie sex of the claimant) 
and the same will bo the distribution 
according to Imam Muhammad 
because the nature of the ancestor 
(sifafal asnl) is the same. And if 
a person leaves a daughter’s son’s 
daughter and a son of a daughter’s 
daughter, tlien according to both 

the Imams flinam Abu Yusuf and 

\ 

Hasan bin Ziyad) the estate will be 
distributed accordir.g to the sex of the 
actuals claim lilt, that is 2/3 to the 
male, 1/3 to the female; but according 
to Imam Muhammad the distribution 
would take effect in the second degree 
and 2/3 would descend to the daugh- 
ter of the son’s daughter, which is the 
share of her father, and 1/3 would 
descend to the son of the daughter’s 
daughter the share of her mother.’ 

53. And similaily, according to 
Imam Muhammad when the children 
of the daughter are of different sexes 
then the distribution would take effect 
according to the first bain (degree) 
where the sexes of the ancestor (the 


1 P 


1 

1 

D 

D 

1 

1 

S2/:i 

D 1/3 

1 

1 

D 2/3 

S 1/3 

1 1'i 

1, .) 

2/3 


According to Imam Muhammad 
to Imam Abu Yusuf 
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roots) aro diflforent ; tlion all the 
males will bo put together in one 
class and all the females would bo 
put together in another. Whatever 
has been given to the males will 
be collected togt^ther and will bo 
distributed among their own descen- 
dants and similarly whatever has 
been assigned to the females would be 
distributed among their own descen- 
dants as in the following scheme 


1 Thefollowing is the famous illustration given in the Sirajiyyah. 
It has been worked out by the author of the Sharifa. It will be 
seen that there are nine diu diters and three sons hence three sons 
are equal to 6 daughters so there are 15 sharers and the property 
will be distributed 2/15 to each son and 1/15 to each daughter. In 
fact that would be the distribution according to the method of 
Imam Abu Yusuf. According to Imam Muhammad we see there 
is no dfference of sexes in the second root, there being all 
daughters. In the third root the sexes differ and they are the 
descendants of three sons and nine diughters. As regards the 
descendants of nine daughters we see that they contain three 
sons and six daughters, 12 sharers in all. Now 0 shares 

assigned on top cannot be distributed among the 12 sharers, 
and the number II and 12 are mutaxvafiq by )> ; thus according 
to the rule we multiply the xiafq of the number of heirs 
which is 4 by the masala which is 15 and we get 60, tashih^i- 
masala f according to which no fraction occurs in any share. 
Thus the masala is 15 and the tashik is 60. The division 
will be into 60 shares. On this basis the nine daughters 
will take 36 shares (36/60) and 3 sons 24 shares (24/60). 
Further in working out this example we follow the general 
principle ^Mouble share to the male and a single to the 
female/' 
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The distribution on the basis of 60 as iashih would be as 
follows : — 

PROPOSlItlS 


24/60 [ aO/ 60 



1 

1 

1 

I 

1 

i 

1 

I 

1 

1 

1 

1 

I 

s 

S 

s 

D 

D 

D 

D 

D 

D 

D 

D 

D 


8/60 

8/60 

8/60 

4/60 

4/60 

4/60 

4/60 

4/60 

4/60 

4/60 

4/60 

4/60 

n 

D 

D 

D 

D 

D 

D 

D 

b 

D 

D 

D 

D 


Si 

12/60 


18/60 




18/60 



III 

D 

D 

S 

s 

S 

D 

D 

D 

D 

D 

D 


18/60 

6/60 

6. 60 

6/66 

6/60 

0/60 

3/60 

3/60 

3/60 

3/60 

3/60 

3/60 



9/60 


12/60 



D 

D 

IV 

D 

D 

D 

S 

D 

D 

s 

S 

s 

D 





9/60 



4/60 

4/60 

4/60 

2/60 

2/60 

2/60 

V 

D 

S 

D 

D 

D 

D 

S 

D 

D 

S 

D 

D 



8/60 

4/60 




6/60 

6/60 

8/60 

3/60 

VI 

D 

D 

D 

D 

D 

S 

D 

D 

S 

D 

s 

D 

12/60 

8/60 

1/66 

9/60 

8/60 

6/60 

6/60 

2/60 

4/60 

3/60 

2/60 

1/60 


SaSon, Da Daughter. 
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64. Similarly Imam Mohammad, 
when distributing pays attention to 
the sexes of the roots and to the num- 
ber of the descendants e.g,^ a person 
leaves two sons from daughter’s 
daughter’s daughter and one daugh- 
ter from sou’s daughter’.s daughter 
and two daughters from daughter’s 


111 the above illustralion I have made an attempt to arrange 
the shares in such a way that at a glance the distribution of shares 
may be seen. 

In column II there is no difference of sex at all. 

In column HI the ancestors differ in their sexes. 

Si takes 1/2 of 21/GO or 12/GO which descends to Di there 
being no change of sex in this line of descent. 

D and D take 1/1 of 21/GO or each G/GO. 

And as regards the descendants of daughters, the three sons 
take 18/ GO and six daughters take 18/GO. 

In column IV the ancestors differ in their sexes in cases of 
some of the heirs, and the descendants of sons and daughters are 
again dealt with separately, the result is as indicated in the chart. 

In column V the distribution is similarly effected and finally 
the result is stated in column Vlviz» 12, 8, 4, 9, 3, G, 6, 2, 1, 3, 2, 
1 respectively. 

The general rule of double share to male members applies 
throughout. 

The distribution on the basis oj 2j15 and 1j15 is as follows : — 

2/16 2/16 2/16 1/15 1/15 1/1 1/16 1/16 1/16 1/15 1/16 1/16 

1/6 1/10 l/IO I/IO 1/10 1/10 1/20 1/20 1/20 1/20 1/20 1/20 

1/6 1/10 1/10 3/20 3/40 3/40 1/16 1/15 1/15 1/30 1/30 1<30 

1/6 2/16 1/15 3/20 3/40 3/40 1/10 1/20 1/20 1/20 1/40 1/40 

1/6 2/16 1/15 3/20 1/20 1/10 1/ lt ) 2/60 4/60 1/20 2/ CO ' 1/60 

According to Imam Abu Yusuf the distribution would be 
2/15 to each son and 1/15 to each daughter. 
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Here the aticestors differ in their sexes in the second hatn and 
their being two claimants in the first line of descent tliey would 
count as two males and the two claimants in the third line of 
descent would count as two females, the distribution in the second 
hatn would be D3 = 4/7 ; DD = l/7 ; DD = 2/7. 

Now 4/7 is inlierited by the descendants in the first line 
equally. == 2/7 = 8/28; Dj =2/7 = 8/28. 

The collective shnre of DD of the second lifie II and DD of 
the third line 111 is (2/7 + 1/7 = H/7), and this is to be redistributed 
to their descendatits. There is a further difference of sex between 
the roots in this collective group in the third hatn. The above 
operati )n is again to be repeated. There are two male claimants 
in the second line, but they are to be counted as two females, and 
the only one claimant in the third line would be counted as a male. 

Thus DD3 gets 1/2 of 3/7=:;VL4 and DDD gets 1/2 of 3/7 
= 3/14. And the final distribution to tlieir respective Tiesccn- 
dants would be. D3 gets 3/14 = 6/28; Si gets 1/2 of 3/14 = 3/28; 
S2 gels l/2of 3/14 = 3/28. 

According to Imam Abu Yusuf: — 

Di gels 1/7, Di gets 1/7, Da gets 1/7, Si gets 2/7 Sa gets 2/7. 
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According to Imam Abu Yusuf 
eji* JIJ| |.vuy jjiVi the property will be distributed 


According to the Arabian method we see that the sex of the 
ancestors differ in the second bain and the distribution is 4/7 
and 3/7., that is 4 parts and 3 parts, now 3 cannot be divided 
between the two heirs therefore we multiply 2 by the masala 
7 = 14 and the distribution in terms of 14 shares will be 8 and 3, 3, 
that is, 

D D D 

S D D 

D=8 S=3 

Now again cannol be divided between 2 sons, lienee we 
multiply 2 by 14 and we get tashih-i-masala 28, hence the whole 
distribution w’ould be 6 to two sons (3 each) Si and S 2 ; and C 
to D 3 ; and Di and Dj take 8 shares each. 


Masala t, Matruh 4, Tashih 28, 


Batn 1 
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among the descendants by considering 
their persons in seven parts. But 
according to Imam Muhammad the 
distribution will take effect in the first 
batn descent, where the sexes of the 
ancestors differ, and in this case in 
the second hatn by considering the 
number of the descendants, the dis- 
tribution would be in seven parts : 
4 parts shall be given to the daugh- 
ters of the son’s daughter, because 
that is the share of their grandffither 
and 3 parts, which is the share 
of 2 daughters will be distributed 
among their descendants, that is, 
in tlie third batn in equal shares 
half to daughter of the daughter’s 
son that is the share of father 
and the other half will bo given 
to the two sons of the daughter’s 
daughter, that is the share of their 
mother ; and the tashih in this case 
is by 28. The opinion of Imam 
Muhammad is the better of the 
two views narrated from Imam Abu 
Hanifa coin^rning the Znvil arham 
and the fatwa accords with his 
view.’ 


1 Sir William Jones incorporates the following passage in 
his translation of the Sirajiyyah, which is not found in the 
Arabic text : — " and this was the first opinion of Abu Yusuf ; 
then he departed from it, and said that the roots were by no 
means to be considered," 
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55. Our jurists consider the jihat 
(stock) of the heirs in distribution 
with this difiFerence that Abu Yusuf 
considers the jihat (stock) with re- 
ference to the branches and Imam 
Muhammad considers (stock) in 
the roots e.g., a person leaves two 
daughters of a daughter’s daughter 
who are also two daughters of a 
daughter’s son and the son of a 
daughter’s daughter according to this 
example 
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According to Abu Yusuf the property 
will be divided among them in thirds 
as if the deceased leaves 4 daughters 
and a son, 2/3 will go to the two 
daughters and 1/3 to the son ; but 
according to Imam Mohammad, the 
distribution will be in 28 shares, 
namely 22 shares being given to two 
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cJ);"® } daughters' , 16 shares on behalf of 

yu iXw L«». their father and 6 shares on behalf of 


1 

1 

Propositus 

11 

111 

i 

1 

1 

D 

D 

D 



1 

2/7 D 

marries S 4/7 

« 

D 1/7 

• 


♦ « 


Collective Share 3/7 (2/7 1/7) 


Di 

Di 

S 3 

•3/28) = ll/28 

(2/7 + i5/23)=ll/28 

C/2 


Here the ancestors differ in their sexes in the second 
hatii, descent, and there are two claimants in the first line I of 
pedigree and two in the second line II of pedigree, but in the 
former capacity they count as females and in the latter as male 
members. Hence, the distribution at this stage is as follows : — 

1 D 0 = 2/7 

II D 8=4/7 

111 D D = l/7 

Now the share of D S, 4/7 is inherited by his heirs directly 
2/7 each, i.e., Di = 2/7 ; D 2 = 2/7. 

The share of DD(1) and DO (III) is collected together i,e., 2/7 
-1-1/7 = 8/7 and is redistributed to their descendants as follows: 

I Di =1/4 of 3/7 = 3/28 

II 02 =1/4 of 3/7=3/28 

III Ss =2/4 of 3/7 = 6/28 

Thus finally because of the marriage of their parents the 
daughters in the first and second lines inherit in two different 
capacities, each taking 2/7+3/28 = 11/28 each. 

Di gets 11/28 

02 gets 11/28 

S8 gets 6/28, 
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3 their mother, and the son will receive 

5 ^5^,1 i) shares on behalf of his mother.^ 

• j*^^I IXu- 


1 According to the Arabian method the distribution in second 
bain where the ancestors differ would be in 7 parts, 4 (4/7) be- 
iiig given to the son and 3 (3/7) is the collective share of the two 
daughters in that line ; [2 shares (2/7) given to the daughter which 
has two descendants ] Now we separate the descendants of son 
and daughter ; 4 shares (4/7) which we have assigned to the son 
would go to his descendants daughters Di and D2 ; ue., 2 shares 
(2/7) to each. But when we distribute 3 shares (3/7) among Di 
and Di and S 3 we see that it cannot be distributed because there 
are four heirs (son being equal to two daughters and Di and D 2 
in all equal to 4 sharers) and 3) shares to be distributed between 
them. Now the numbers 3 and 4 are inutabayin thus we multiply 
the number of the heirs, that is 4 by the masala w^hich is 7, and 
we get 28, The share will be distributed as follows : — 

Di % 

8 + 3 = 11 8 + 3 = 11 ’ t) 


Masala 7, Mazrub 4, Tashih 28. 


D 


D . 

D 



1 

D 

Marries S 

D 

2 


4 

1 

r 


1 


Di 


Di 

S 3 

11 


11 

6 


According to Imam 

Muhammad ... 22 6 

According to Imam 

Abu Yusuf ... 2 1. 
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A* 

ON 

The Second Clast 

56. Among this class that person 
would be preferred who is nearest to 
the deceased by reason of a.\\y j that 
and if they are of the same jihat 
thou that person will be preferred who 
is related to the deceased, through 
an heir, for example mother’s mother’s 
father is preferred to mother’s father’s 
father.® This is the view of Abu 
Suhail-al-Faraizi, Abi Fazl-ul-Khassaf 
and Ali-bin-Isa-al Basri. There is no 
preference for them according to Abi 
Sulaiman Jurjani and Abi Ali al-basti ; 
and if the degree is equal and there 
is no one among them who is related 
through an heir or all of them are 
related through some heir and the 


1 Whether related on the side of the father or on the side of the 
mother. 

® The mother’s father is preferred to mother’s mother’s father 
or father’s mother’s father. Mother’s mother’s father i$ preferred to 
m >ther’s father’s father, although they belong to the same degree, 
for mother’s mother’s father is related to the deceased through 
mother's mother who is a true grandmother ; and mother’s father's 
father is related to the deceased through a false grandfather that is 
the mother’s father ; and mother’s father does not take along with 
mother’s mother that is mother’s mother is preferred and similarly 
her father is preferred. 

11 
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sexes of those heirs through whdm 
they are related are the same and the 
relationship is also the same then the 
distribution shall take place accord- 
ing to their abdati^ their persons; 
but if the sex of the root through 
whom they are related is different 
then the distribution shall take place 
on the first line of descent where tho 
sexes differ as in the case of the first 
class and if relationship is different 
then 2/3 is the share of those related 
on the father’s side, for that is the 
share of the father and 1/3 is given 
to persons related on the mother’s 
side for that is the share of 
the mother, thereafter what has been 
assigned will be distributed to each 
class as is done in the case of the 
same relations. 


SECTION IV 

ON 

li-JliJl i-iitllJ The Third Class. 

|.<!si)| - ov 57. The principles (ioncerning 

jjJl tJull ^ them are the same as in the first case, 


Similarly Father’s mother’s father a= 2/3 Father's father's 
mother « 1/3 FMFF=2/3 FMFM-:l/3 

1 etg; FFMFM will get 2l3 as being related to the father 
and the MFFFM will get 1/3 the share of the mother. 
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that is, among them, preference will be 
given to the nearest relation of the 
deceased and it they are equal in 
degree then descendants of the resi* 
duarios will bo preferred to the des- 
cendants of Zuvil arham, e.g.^ a per- 
son leaves the daughter of a brother’s 
son and the son of a sister’s daughter, 
one by the same father and mother 
or by the same father only, or 
either by the same father and mother 
or the other by the same father 
only, then all the property will be 
given to the daughter of the brother’s 
son because she is a descendant of a 
residuary and if both of them be by 
the same mother then distribution 
will be made between them according 
to the rule “ double share for the 
male members ” in accordance with 
the opinion of Abu Yusuf considering 
their abdan, persons. 

58. But according to Imam Mu- 
hammad^ it would be distributed 
equally between them according to 


1 As regards distribution in the third class of the Distant Kindred 
there is great difference of opinion between Imam Abu Yusuf and 
Imam Muhammad. However the Fatva accords with the opinion 

of Imam Muhammad as it does in all matters relating to the 

* 

Pistant Kindred, 
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the uml ancestors as in the 

following example ' 


Propositus 


V 


uterine Brother 
Son 

Daughter 


I ' 

Uterine Sislfer 
Daughter 
. Son 


and if they be equal in degree and 
there is no child of a residuary among 
them or all of them are children of 
residuaries and some of them are 
children of sharers then according to 
Abu Yusuf attention will be paid to 
blood relationship and according to 
Imam Muhammad the distribution 
would be made among the brothers 
and sisters by reason of tire ir descen- 
dants and their jiliai (stock) and the 
tisul (root) and whatever has been 
given to class will b^ distributed 
among the descendants as has been 
done in the case of the first class 
e.g., a person leaves 3 daughters of 
brothers of different kinds and 3 


1 According to Abu Yusuf the distribution is to daughter 1/3 
and to son 1/2 and according to Imam Muhammad it would 

^ a . H ' ^ 

be half and half and the latter view is accepted. 

8 This isj the accepted yi?w of Imam Ab\i Hftnifa, . ; 
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sons, and 3 daughters oE different 
- 8)^0)} uy'iAx^ sisters as in the following example ; 
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AcLiording to Abu Yusuf the dis- 
tribution will take effect between des- 
cendants of full brothers and sisters, 
next between descendants of con- 
sanguine brothers and sisters and 
next between descendants of uterine 
brothers and sisters according to the 
rule “ double share to the male” and 
in this case it will be in. fourths in 
terms of their abdan, persons, 
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j But according to Imam Muhammad 

ej^j Jut t±-«15 a third of the property will be distri- 

buted among the uterine relations in 


1 e.g., deicendants of full, consanguine and uterine brothers 
and sisters. ' 


2/3 


1/2 F. B. 

1 

D 


I I I 

1/2 F. S. C. B. C. S. U. B. 

_J.- I J„ 1 

1 D I I D 

1 S D 1/9 

1/2 of 2/3 S 2/3 D 1/3 
1/3 = 3/9 ' J t 

r 1 


Excluded. 


(2/3 of 1/2 of 2/3) 
2/9 


(1/3 of 1/2 of 2/3) 
1/9 



U. S. 


S D 
1/9 1/9 


In this example all claimants are equally near to the deceased 
and are related through residuaries or sharers. The legal share of 
the uterine brother and sister is 1/3 which is equally allotted to 
their branches, the residue 2/3 goes to the full brother and sister. 

The full blood heirs exclude the half-blood heirs, therefore, 
descendants of consanguine brother and sister lake nothing. The 
full-sister F. S. having two branches takes equally with F. B. 
who has only one branch, and their shares go to their branches 
respectively and the rule of double portion to male applies. 

F. B. D. gets 1/2 of 2/3 or 1/3 t= 3/9 
F. S. S. = 2/3 of 1/2 of 2/3 = 2/9 

F. S. D. = 1/3 of 1/2 of 2/3 = 1/9 

U. B. D. = 1/3 cf 1/3 = 1/9 

U. S. S. = 1/3 of 1/3 =1/9 

U. S. D. = 1/3 of 1/3 = 1/9 

According to Imam Abu Yusuf the descendants of con- 
sanguine brothers and uterine brothers and sisters would be ex- 
cluded ; consequently we have full-brother’s and full sister's sons 
and daughter : 

Son = 2 daughters ; therefore the division will be in fourths, 
son taking 2/4 ; each daughter faking 1/4. 
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thirds ill terms of the usul (the root) 
of their jiarents, and their shares are 
equal and the rest of the property 
will be distributed among the descen- 
dants of the full brother and sister in 
equal halves in terms of their descen- 
dants, half will be given to the 
daughter of the brother, share of her 
father and the other half will be dis- 
tributed between the child of the 
sister, the male taking double share in 
terms of their persons and the distri- 
bution would be into 9 shares.* If a 
person leaves 3 daughters from 3 sous 


1 The following is the Arabian method of working the same 
example : — 


Masala 3, Mazrub 3, Tashih 9. 


F. B. F. S. C. B. C. S. U. B. U. S. 

I 1 ^1 I 1 I 

D S D D S D 


According to D S D ' -v— — ^ 

Imam Muhammad 3 2 1 Excluded 1 1 


According to 1 2 1 

Imam Abu Yusuf 


V. 


All Excluded 


j 


According to Imam Muhammad we first assign two shares to 
descendants of full brother and sister, and one share to uterine 
class thus the Masala is 3. Now we see that the number of shares 
and heirs are Mutabayin. Similarly the numbers 2 and 3 are 
Mutabayin and we further notice that 3 the number of heirs is 
same ue., Muta masal thus we multiply 3 by 3 and get 9 as 
TashihuMasala. 
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of dififerent brothers as in the fol- 
lowing example : — ' 



The Deceased 


i 1 

I 

Full Brother Consanguine brother Uterine Brothci 
Son Son Son 

Daughter Daughter Daughter 


cUvJ jul In this case all the property will 

I*'} i-r’S go to the daughter of full-brother be- 

^ ' 

iiyi y y cause she is a descendant of a resi- 

- duary and she would be preferred by 

reason of blood relationship.^ 


1 Consanguine Brother 

Son 

1 

Daughter 


Full Brother 

1 

Son 

I 

Daughter 


Uterine Brother 

1 

Son 

I 

Daughter 


2 In this example the full-brother's son's daughter excludes 
uterine brother's son's daughter according to the rule among 
claimants of equal degree those related through a residuary exclude 
those related through a Distant Kindred." And further as the 
heirs of full-blood exclude those of half-blood on the father's side, 
consanguine brother's son's daughter is also excluded. Hence 
full brother's son's daughter is alone entitled to the whole 
property. 
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SECTION IV 

ON 

The Fourth Class 

59. The rule concerning this class 
is this : if there is only one of them 
he will be entitled to the whole’ in- 
heritance' by reason of there being 
none to prevent his taking and if 
there are many and their relationship 
is the same, e.g., as paternal aunts, 
and uterine uncles by the same mother, 
or maternal uncles and maternal 
hunts, then preference is given by 
reason of consanguinity as agreed by 
all jurists, that is those related by the 
same father and mother are preferred 
to those related by the same father 
and those related by the same father 
are preferred to those related by the 
same mother irrespective of their be- 
ing male or female ; but if there are 
males and females of equal degrees 
then the male shall receive the double 
share e.g., a person leaves father’s 
uterine-brother and father’s uterine- 
sister or maternal uncle and maternal 
aunt, whether by the same father and 
mother or by the same father or by 


i e»g0, a person leaves a paternal aunt or a maternal Uncle or 
maternal aunt, then all the property will be given to anyone of 

them, there being no one ^se to take it. 
n 
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the same mother ; but if the stock of 
relationship be different then no atten- 
tion will be paid to this fact, e.g., if 
there is a paternal aunt by the same 
father and mother and a maternal 
aunt by the same mother or a mater- 
nal aunt by the same father and 
mother and a paternal aunt by the 
same mother then in this case two- 
thirds will be given to the relations on 
the father’s side’ which is the share 
of the father and 1/3 to the relation 


* The Table of Distant kindred Uncles and Aunts, 


Maternal Side 
_ 1/3 

Paternal Side 

2/3 

O.H. 

MM. 

M.K. 

1 

O.W, 

1 

4 

1 

O.H. 

r" 

1 1 
F.M. 

i 

1 f > 

F.F. O.W. 

1 1 1 

UMU. UMA MU I 
III HI 1 

Ill 1 

il MA CMU. CMA. 

I 11 11 

1 III 

UPU. UPA. PU. H 
111 111 

^ 

1 1 I 

PA. CPU. CPA. 

1 11 


I 

Propositus 


!♦ * V ^ ■ 

. . - r 

The numbers I, II, and III indicate the order of preference. 


O.H.=other Husband 
O.W. = other Wife ■ 
M.M.= Mother’s mother 
M.F.ss Mother's Father 
M.>BMother 


F.= Father 

F.M.= Father’s Mother 
F.F.= Father’s Father 
(AT.B.— P.U. Paternal Uncle and 
C. P. U. Consanguine paternal 
Uncle do not belong to the class 
of Distant kindred.) 
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'AJ’Ot) i^f yt , on the mother side which is the share 
j |»8t of the mother. Then whatever has 

(3!/ ^ (*!>t been given will be distributed in this 

^ (HW |♦'-5i class as if the relationship were 
• identical. 


I. P. A (paternal Aunt) will take 2/S=6/9 

M.U (maternal Uncle) „ „ 2/3 of l/3=2/9 

M.A ( „ aunt) „ „ l/3ofl/3«l/9 

In absence of either of these the other will take the 
maternal portion 1/3 

11. In default of P. A. C. P. A. (consanguine paternal uncle) 
will take 2/3 the paternal portion. 

In default of M. U. and M. A. the maternal portion 1/3 
will devolve upon : — 

C.M.U. (Consanguine maternal uncle) 2/3 of l/3«2/9 
aM.A. ( „ „ aunt) 1/3 of l/3=:l/9 

In absence of either of these, the other will take the 
whole 1/3. 

III. In default of P. A. and C. P. A., 

U.P.U. (uterine paternal uncle) will take 2/3 of 2/33:;4l/9 
U.P.A. ( „ aunt) „ „ 1/3 of 2/3 =? 2/9^ 

In absence of either of these the other will take the whole 2/3., 
In default of M. U., M. A., C. M. U. and C. M. A., 
U.M.U. (uterine maternal uncle) = 2/3 of l/3=2/9 
U.M.A. ( „ „ aunt )«l/3 of l/3«l/9 

In absence of either of these the other will take 1/3 
The following chart will show at a glance what each will 
get on the father's side and on the mother's side. 


Paternal Side 2/3. 

Maternal Side 1/3; 

Father's 

Father's . 

Mother’s 

Mother^s 

ft • * * 

father's side 

mother’s side 

father's side 

mother's side 

2/3 of 2/3 

1/3 of 2/3 

2/3 of 1/3 

1/3 Qf 1/3 
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60. The rule concerning them is 
similar to the rule concerning the first 
class that is preference is given to 
the nearest in relationship to the 
deceased by reason of any jihat 
(^whichever side of relationship) and 
if they be equal in relationship and 
the jihat be the same then that will 
be preferred according to Ijma who 
has the strength of blood relation- 
ship and if they are equal in gurb 
and qarabat (that is, equal in degree 
and in blood) then the descendants of 
residuaries will be preferred «.g., 
a person leaves the daughter of 
a paternal uncle and the son of pater- 
nal aunt, the whole property will be 
given to the son of the uncle because 
ho is the descendant of the residuary ; 
and if one of them' is the descendant 
of the same father then all the pro- 
perty will go on the strength of blood 


1 The agreement among the jurists on a question of Law. 
Some ittustrationa as regards descendants 0/ the Diafani 
kindred and preference among them : — 

Paternal aunt’s .daughter is preferred to paternal aunt's 
daughter's daughter, paternal aunt's descendants are preferred tc 
coh^nguirie aunts descendants, and the latter are preferred 
uterine aunt’s descendants, 
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J) ^ (.S relationship in accordance with the 
j» accepted view ; according to the 
i<p ,6 j cy doctrine o£ qiyas^ the maternal aunt 

Those related by the same father and mother would exclude 
those related by the same father. 

In the case of a son of a paternal aunt and the son of 

r 

a consanguine paternal uncle the whole propeity will be given 
to the son of the paternal aunt ; and applying this case by analogy 
to the maternal aunt by the same father (that is mother's con- 
sanguine sister) she is the descendant of mother's father, she 
would be preferred to a maternal aunt by same mother (that is 
mother's uterine sister) who is the descendant of mother's mother, 
though mother's mother is an heir and is considered as a true 
grandmother as opposed to the mother's father who is not a 
sharer, but a distant kindred. And the reason for giving 
preference to mother's consanguine sister over the mother's uterine 
sister is simply by reason of relationship for mother's consanguine 
sister is related through father. Tliat is in giving preference to the 
son of the paternal aunt, who is a descendant of distant kindred, 
the jurists are agreed that the daughter of the uncle by tlie 
sarne father and son of the full aunt are equal in degree and 
relationship, nevertheless the strength of blood- relationship does 
not favour the son of the paternal aunt. 

Again in the following case: — 

Paternal Uncle Paternal Aunt 

I I 

Daughter Son 

Here Daughter is preferred to Son, 

Similarly Paternal Uncle's daughter is preferred to paternal 
aunt's daughter and the latter is preferred to consanguine aunt's 

t 

daughter. 

The descendants of full paternal aunt are preferred to the 
descendants of maternal uncle or maternal aunt by the same 

r • 

father or by the same mother. In the same manner the daughter 
of the full paternal uncle would be preferred to the daughter of 
the full maternal uncle or full maternal aunt by the same father. 

' 1 Analogy, a process of deduction recognised by the jurists, ‘ 
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by the same father (that is mother’s 
consanguine sister) although she is a 
descendant of Ztivil arham is pre* 
ferred by reason of qarahat relation- 
ship to the maternal aunt by the same 
mother (that is mother’s uterine sis- 
ter) although tlie maternal aunt by 
the same mother is the descendant of 
an heir, since the cause of preference 
is the strength of relationship and it 
is considered as a perference to the 
fact of descent from an heir. 

61. Some of the jurists say that 
th3 whole property will be given to the 
daughter of the consanguine uncle as 
she is the descendant of the residuary; 
and if they are equal in degree, 
but different by reason of (jihat) side 
of relationship, then wo shall not pay 
attention to the strength of blood- 
relationship nor by reason of their 
being the descendants of residuaries; 
this is so according to the accepted 
view. Now applying qiyas to the 
case of full paternal aunt by the same 
father and mother though she is 
doubly related and she is a descen- 
dant of an heir on two jihats^ yet she 
is not preferred to the consanguine . 
maternal aunt or the uterine maternal 
aunt but inspite of qiyaa two-thirds- 
will be given to one who is related to . 
the father, thus we shall pay atten- 
tion to the strength of relationship ; 
and next to the fact of being descend- 
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ants of residuaries. And ono-third 
will be given to those related to the 
mother and here we pay attention to 
the strength of relationship. Then 
according to Abu Yusuf whatever has 
been assigned to one class shall bo 
distributed in terms of abdan, their 
persons taking into consideration the 
number of branches and according to 


The following illustration is taken from the Sharifa : — 



Paternal Aunt 
by the same 
fatherr 


I 2/« 

I 

D 

I 

I 


Si 


S2 


4/8 


Paternal Aunt 
by the same 
— ^father 
2/8 I 

I 

S, 


Paternal Uncle 
by the same 
4/8 father 


Marries 




■nD 



Maternal Aunt 
by the same 
father/— — 
2/8 

D 



Maternal Aunt 
4/8 by the same 

^father 

2/8 


Maternal Uncle 
by the same 
4/8 father 

Marries 

,D 







According to Imam Muhammad we shall first assign 2/3 
on the paternal side and 1/3 on the maternal side. And in the 
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Imam Muhammad the property will 
be distributed in the first line while 
the sexes of the ancestors differ by 
reason of the descendants and the 
sexes of the root as done in the 
case of first class of distant kindred : 
thus this rule become applicable as 
regards the paternal uncles of his 


first line the sexes of ancestors differ, and in terms of their descen- 
dants the uncle would take 4/8 and the two aunts 2/8 each. The 
latter shares wilt be grouped together te., 4/8 would devolve upon 
the descendants of the aunts two sons and two daughters, the sons 
taking double share, the distribution will be originally in six parts. 
The share of the paternal uncle 4/8 would devolve upon 
Da and Dt in equal shares. In other words Da and Di inherit in 
double capacity. Similarly S? and Ss will inherit in double 
capacity, the distribution being in six parts. 

The distribution is as follows ; — 

Si = 2/6 of 4/8 of 2/3 = 1/9 = 4/36 

Sa = 2/6 of 4/8 of 2/3 = 1/9 = 4/36 

Da = 1/6 of 4/8 of 2/3 + 1/2 of 4/8 of 2/3 = 8/36 

Di = 1/6 of 4/8 of 2/3 -i- 1/2 of 4/8 of 2/3 = 8/36 

Da = 1/6 of 4/8 of 1/3 = 1/36 

Da = 1/6 of 4/8 of 1/3 = 1/36 

S 7 = 2/6 of 4/8 of 1/3 + 1/2 of 4/8 of 1/3 = 5/36 

Ss = 2/6 of 4/8 of 1/3 + 1/2 of 4/8 of 1/3 = 5/36 

This is the correct distribution the author of the Sharifa has 
assigned to Si 3/36 shares, Sa 3/36 and to Da and Di 9/36 shares 
each, apparently without following Imam Muhammad's system. 
The mistake is apparent, he has not grouped together two paternal 
aunt’s descendants as he actually does when distributing the 
maternal aunt’s descendants. After consulting some legal works. 
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next to their children, as in the case 
of residuaries. 


SECTION VII 
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ON 

Khunsa^ Hermaphrodite 

62 . For that Khunsa, hermaphro- 
dite, whose case is difficult,* its sex 


I found that Maulana Nizam-uddin Kirawani in his work on 
the Law of Inheritance published by the Mujtabai Press, Delhi, 
(1904) has also pointed out the same mistake. 

According to Imam Abu Yusuf, on the paternal side there are 
two sons Si and S2 , and two daughters D3 and Di descendants of 
the Paternal Uncle's daughter and Aunt’s son, and hence counted 
as four daughters. Hence the distribution will be into eight parts, 
i.e., Si = 2/8 of 2/3 = 1/6 = 5/30 

S2 = 2/8 of 2/3 « 1/6 = 5/30 

Da = 2/8 of 2/3 (in double capacity) = 1/6 = 5/30 

Di = 2/8 of 2/3 (in double capacity) =b 1/6 = 5/30 

Similarly S7 and Ss will be counted as four sons being des- 
cendants of maternal uncle and aunt, and along with Ds and De 
the distribution will be into ten parts, 
f.tf., S7 = 4/10 of 1/3 (in double capacity) = 4/30 
Ss = 4/iO of 1/3 (in double capacity) = 4/30 


Do = 1/10 of 1/3 = 1/30 

De = 1/10 of 1/3 1/30 


Thus in short according to Imam Abu Yusuf the division 
is into 30 parts and according to Imam Muhammad it is into 
36 parts. The Fatwa accords with Imam Muhammad's opinion, 
hence his system of distribution relating to the distant kindred 
class is to be followed. 

1 That is if the hermaphrodite closely resembles a male he would 
inherit as a male or if he resembles a female he would inherit as a 


20 « 


AL-SIUAJIYYAH 


4 >ls:u 0 | y 

lJ^ lit U 

^UsUJ^viiL j Uv 5 u?l 

y c:^ 


JU ^I ^5 




^ 5 ^u; 


J^’ 


4J)| 


L^) LT 




being doubtful, the rule is to assign 
to him the smaller of the two shares, ^ 
the worse of the two conditions in 
accordance with the opinion of Imam 
Abu Hanifa and his followers. This 
is also the common opinion of the 
Companions of the Prophet and 
the fatwa accords with it e.g.^ a 
person dies leaving a son, a 
daughter and a hermaphrodite : 


female. The Sirajiyyah here discusses the case of the hermaphro- 
dite whose sex is doubtful and who cannot be described as a male 
or a female or closely resembles both sexes. The chief test to deter- 
mine the sex is physical appearance of the male or female genera- 
tive organs and such physical sigijs as the beard or a woman-like 
breast and menstruation. 

t The small share that he would get as a male or a female. 

It will be seen that the Sirajiyyah has not mentioned that a 
hermaphrodite would always take as a daughter, some people 
are likely to think that the share of the daughter is always less than 
that of the son ; but this is not so, under certain circumstances the 
heir may take more if it were a daughter, e.g., a person leaves a 
husband, father, mother, and a hemaphrodite : — 


Husband Father Mother Hermaphrodite 


If the hermaphro - '] 

dite takes as a ^ 1/4 

female J 3/12 

Reduced to unity by 'j 
the doctrine of ^ 3/13 

Increase J 

If the hermaphro- 1 
dite takes as a > 1/4 

male j 3/12 

Now 5/12 is smaller than 
inherits here as a son. 


1/6 

1/6 

1/2 

2/12 

2/12 

6/12 

2/13 

2/13 

6/13 

1/6 

1/6 

5/12 

2/12 

2/12 

(Residue) 


6/13, therefore the hermaphrodite 
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in this case the hermaphrodite 
would get the share of a daughter, 
for that is so' ; and according to 
Shabi, who adopts the view of Ibn 
Abbas, the hermaphrodite is to take 
half of the two collective shares by 
reason of controversy, but the sahi~ 
bain (Imam Abu Yusuf and Imam 
Muhammad) have differed in interpre- 
ting the doctrine of Shabi, for Imam 
Abu Yusuf says that if the son takes 
one share, and the daughter one-half 
the hermaphrodite would take 3/4, be- 
cause the hermaphrodite is entitled to 
one share in the capacity of male and 
to a share in the capacity of a female, 
and this is the certain share thus 


1 Because that is the smaller share : 

Propositus 


Son Daughter Hermaphrodite 

If the Hermaphrodite takes as a daughter 

Son 2/4, Daughter 1/4, Hermaphrodite 1/4 

If the Hermaphrodite take as a son : — 

Son 2/5, Daughter 1/5, Hermaphrodite 2/5. 

■ Now 1/4 is less than 2/5, therefore the Hermaphrodite takes 
1/4 as a daughter. 

2 In the above example. Imam Abu Yusuf is simply fixing the 
ratio among the son, daughter and hermaphrodite and not 
assigning shares ; 3/4 is equal to 1/2 of the share of the son plus 
half of the share of the daughter, that is 1/2 -(-1/4= 3/4. 
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the hermaphrodite would take half the 
sum of two shares, that is he would 
take half of the certain share* and 
half of the disputed share* so that he 
receives 3/4 and the total sum of 
shares is 2| because Abu Yusuf pays 
attention to the share and applies the 
doctrine of Increase and masala will 
be by 9;* or we may say that the son 
has two shares and the daughter has 
one share and the hermaphrodite has 
half of these two shares, which is 1^. 
According to Imam Muhammad the 
hermaphrodite will take 2/o of the 
property if it is a male and 1/4 if it 
is a female, and so he takes half of 
the two shares and he will get 1/5 
and 1/8 in consideration of both 
sexes and the tashih will be by 40 
i.e., we multiply the two masala* that 
is 4 and 5 together and the product is 
multiplied in the two conditions, that 
is by 2, then the share of that heir 
who takes in fifths is to be multiplied 


1 Possibly to which he belongs. 

2 To which class he may not belong. 

8 Son 1 4/4 Applying Increase reducing 

shares 

Daughter 1/2 2/4 

Hermaphrodite 3/4 3/4 



Total ... 2J 

* 4x 5 s20x2s40. Tashih mas^a. 
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3 UgM, jAe JiJW by 4 and the share of that heir who 

takes in fourth is to be multipled by 5. 
- Iam The distribution would be 13 shares 

to the hormaprodite, 18 shares to the 
son, and 9 shares to the daughter.^ 

^ Propositus 

I 

i I 

Son Daughter Hermaphrodite 

Taking the Hermaphrodite as a son ; 

Son 2/5, Daughter 1/5, Hermaphrodite 2/5* 

Taking the Hermaphrodite as a daughter ; 

Son 2/4, Daughter 1/4, Hermaphrodite 1/4, 

According to the rule Hermaphrodite gets 1/2 (2/5 + 1/4) = 
13/40. 

Therefore the residue is 27/40. Hence the Son gets 2/3 of 27/40 
= 18/40. And Daughter gets 1/3 of 27/40 = 9/40. 

The Sirajiyyah works out according to the following method. 
Share of the son : 

2 of the 5th multiplied by 4=2x4= 8 
and 2 of the 4th multiplied by 5 = 2x5 = 10 

18 

Share of the daughter : 

1 of the 5th multiplied by 4 = 1x4= 4 
and 1 of the 4th multiplied by 5 = 1x5= 5 

9 

Share of the hermaphrodite : 

2 of the 5th multipled by 4=2x4= 8 
and 1 of the 4th multipled by 5 = 1x5= 5 

13 

jV.B. — If the hermaphrodite is the only heir he would receive 
the whole property. 
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63. According to Imam Abu Yu- 
suf the maximum period of preg- 
nancy is 2 years, ^ and according to 
Lais bin Sad it is 3 years and ac- 
cording to Imam Shafi it is 4 years, 
and according to Alzuhri it is 7 
years ; and the minimum period*^ of 


1 A child may be an absolute excluder, that is, he may absolute- 
ly exclude the existing heirs or he may reduce their shares ; if he 
could be an absolute excluder then the estate cannot be distributed 
e,g., a person dies leaving a full- brother's pregnant widow and a 
full-brother's son's son and in this case if a male child is born then 
he would exclude brother's son's son ; but if a female child is born 
she would take nothing, being a distant kindred as against the 
brother’ s son's son, since it is a possible case of absolute exclu- 
sion, the estate cannot be distributed until the birth of the child. 

Two years is the maximum period of gestation provided the 
woman declares within the period of her iddat or divorce that she 
is pregnant ; in the absence of such a declaration within this 
period, the rule of 2 years cannot be applicable ; For further 
discussion see “A Dissertation on the Muslim Law of Legitimacy 
and Section 112 of the Indian Evidence Act" bythepresent author. 

The normal period of gestation is from nine to ten months. 
Section 112 of the Indian Evidence Act limits the period to 
280 days, the Code Napolean fixed 300 days, but according to 
some best authorities {vide Taylor's Medical Jurisprudence or 
Lyon’s), the maximum period has been 308 days and in certain 
cases 315 to 322 days. The Muslim rule of 2 years is to cover 
these abnormal periods, provided a declaration has been made 
during the observance of iddat by the woman. In the case of 
pregnancy the iddat will continue till delivery, but this declaration 
must be made within 4 months and ten days after death of the 
husband and within three months after divorce. Vide ^'Dissertation 
on the Muslim Law of Legitimacy and Section 112 of the Indian 
Evidence Act," by the present author. 

The Shafii jurists have mentioned several persons who were 
born during 4 years of pregnancy e.g., Zuhak and Abdul Azi* 
Majshuni. 

2 The minimum period is 6 months, or six lunar months 
according to Muslim jurists, that is it will vary from 174 days 
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pregancy is 6 months, and accord- 
ing to Imam Abu Hanifa for the 
child ill the womb there shall be 
reserved shares of the four sons 
or the shares of four daughters, 
whichever is greater and the smallest 
allotment will be made to the other 
heirs ; and according to Imam Mu- 
hammad for the child in the womb 
shall be reserved a share of three 
sons or three daughters, whichever 
is greater, and this report of Imam 
Muhammad is from Lais bin Sad and 
according to another report the share 
of two sons shall be reserved and this 
is the report from Hasan, and of the 
two reports of Abu Yusuf one report 
is from Hisham and the other is from 
Alkh assaf, namely for a child in the 
womb shall be reserved share of one 
son or one daughter whichever is 
greater and the fatwa accords with 
this opinion ; and according to Imam 
Abu Yusuf security will be taken. ^ 
And if a woman is pregnant from the 
deceased and she has a child at the 


to 180 days and according to the best authorities reported in 
Medical Jurisprudence, (Lyon's or Taylor's) there is a case of a child 
born 174 days after the last menstruation, i.e., the famous Jardine's 
case is the rearing of a 174 day child. 

1 Security will be taken by the Kazi from the heirs of the 
deceased. The security will be taken of the possibility, that is if 
more than one child is born then in consideration of his right the 
heirs will give part of his or their estate ; that is each will return a 
part of the inheritance received by him according to the right of 
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others inherit from him. 

64 . But if a child is born after 
the maximum period of gestation 
then it shall not inherit nor would 
others inheirt from him and if the 
pregnancy was from a person other 
than the deceased and the child 
is born within less than six months 
then that child shall inherit ; but if it 
were born after the minimum period 
of gestation he shall not inherit.* 

60, And if a little part of the child 
comes out and it dies it shall not in- 


inheritance of the child born, because according to Imam Abu 
Yusuf we have only reserved the share of one son or one daughter, 
whichever is great. 

1 e.g., a person A dies and he leaves his father’s wife pregnant 
(so the woman is pregnant from another) or his grandfather's wife 
pregnant, and a child is born within six months or less than six 
months after the death of father or grandfather then that child will 
inherit from A because it is conclusively established that the chile 
in the womb was a child of the father or of the grandfather ; but il 
the child were born after the minimum period of gestation then hi 
shall not inherit from the deceased A. This case is different fron 
the wife of the deceased being pregnant in which case the maximun 
• period of gestation would be two years. However the child borr 
to father’s or grandfather’s wife would inherit from the father o 
grandfather provided it were born within the maximum period o 
gestation. This is a case of a child of another’s pregnant wif 
inheriting and not a child of his own wife. 
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herit but if a greater part comes out 
and then it dies, it shall inherit; and 
if the child comes out with the head 
first, then his chest will be considered ; 
that is, if his chest has come out it 
shall be considered to be alive and 
shall inherit ; but if it comes out with 
his feet first then his navel will be 
considered.^ 

06, The rule for tashih-i-inasala 
in the case of pregnancy is that the 
case should be arranged on two as- 
sumptions i.e., assuming that the child 
born is a male or a female, then com- 
pare the two distributions, and if the 
numbers are mutawafiq, multiply 
the wafq of any one of them with the 
other, and the resulting product 
would bo the tashih-i-inasala ; if the 
numbers avemutabayin then multiply 
the whole of the one into the whole 
of the other, the product will be 
the Tcishih masala. Thereafter 
multiply the share that each heir will 


1 A dead-born child is not an heir. 

2 That is, if the child upto his navel has come out, and was 
alive then it shall inherit; but if the navel has not come out though 
the child had come out apparently alive, it shall not inherit. 

The following passage occurs in Sir William Jones’ Transla- 
tion : “now the way of knowing the life of the child at the time 
of its birth is that there be found in him that by which life is 
proved as a voice, or sneezing, or weeping, or smiling, or moving 
a limb." But this passage is not found in the text of the Sirajiyyah 
it is from its commentary Sharifa. 
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maximum time of pregnancy or within 
it and the woman had not admitted 
that her iddat has terminated then the 
child will be an heir and so would 
others inherit from him. 

64, But if a child is born after 
the maximum period of gestation 
then it shall not inherit nor would 
others inheirt from him and if the 
pregnancy was from a person other 
than the deceased and the child 
is born within less than six months 
then that child shall inherit ; but if it 
were born after the minimum period 
of gestation he shall not inherit.* 

()5, And if a little part of the child 
comes out and it dies it shall not in- 


inheritance of the child born, because according to Imam Abu 
Yusuf we have only reserved the share of one son or one daughter, 
whichever is great, 

1 e.g., a person A dies and he leaves his father’s wife pregnant 
(so the woman is pregnant from another) or his grandfather's wife 
pregnant, and a child is born within six months or less than six 
months after the death of father or grandfather then that child will 
inherit from A because it is conclusively established that the child 
in the womb w'as a child of the father or of the grandfather ; but if 
the child w'ere born after the minimum period of gestation then he 
shall not inherit from the deceased A. This case is different from 
the wife of the deceased being pregnant in which case the maximum 
• period of gestation would be two years. However the child born 
to father’s or grandfather’s wife would inherit from the father or 
grandfather provided it were born within the maximum period of 
gestation. This is a case of a child of another’s pregnant wife 
inheriting and not a child of his own wife. 
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herit but if a greater part comes out 
and then it dies, it shall inherit; and 
if the child comes out with the head 
first, then his chest will be considered ; 
that is, if his chest has come out it 
shall be considered to be alive and 
shall inherit ; but if it comes out with 
his feet first then his navel will be 
considered. 2 

GO. The rule for tashih-i-inasala 
in the case of pregnancy is that the 
case should be arranged on two as- 
sumptions ».e., assuming that the child 
born is a male or a female, then com- 
pare the two distributions, and if the 
numbers are mutawafiq, multiply 
the wafq of any one of them with the 
other, and the resulting product 
would bo the tashih-i-inasala ; if the 
numbers M'Qmutabayin then multiply 
the whole of the one into the whole 
of the other, the product will be 
the Tanhih masala. Thereafter 
multiply the share that each heir will 


1 A dead-born child is not an heir. 

2 That is, if the child upto his navel has come out, and was 
alive then it shall inherit; but if the navel has not come out though 
the child had come out apparently alive, it shall not inherit. 

The following passage occurs in Sir William Jones’ Transla- 
tion : “now the way of knowing the life of the child at the time 
of its birth is that there be found in him that by which life is 
proved as a voice, or sneezing, or weeping, or smiling, or moving 
a limb.” But this pa''sage is not found in the text of the Sirajiyyah 
it is from its commentary Sharifa. 
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receive on the supposition of the 
child being male by the masala 
on the supposition of the same 
being female or by its wafq as 
stated in the case of the hermaph- 
rodite, then consider the two pro- 
ducts and that what is the minimum 
will be given to that particular heir 
and the difference between these two 
shares will bo reserved (for later 
distribution) and when the child 
is born if he happens to be such a 
one who is entitled to the whole of 
that what has been reserved then it 
is all right ; but if he is entitled to a 
part then he may take that portion 
and the residue will again be distri- 
buted among the heirs by giving 
to each one of them what we had 
reserved from the other distribution, 
^‘Z-1 person leaves a daughter, 
mother and father and a pregnant 
wife, here the masala is by 24 if 
we assume that a male child will 
be born, and the masala will be 
by 27 if we assume that a female 
child will be born. Then when we 
multiply the wafq of the one by 
the whole of the other we shall get 
216, and on assumption the fact that 
a male child is born, the wife will 
receive 27 shares and mother and 
father each 36 shares and assuming 
that a daughter is born the wife will 
receive 24 shares and father and 
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J J mother each 32 shares.^ Thus in these 

•• 

circumstances the wife will be given 

1 Case I. 



Mother. 

Father. 

Wife. 

Daughter and Child 

If a son is born 

1/6 

1/6 

1/8 

(Both take the resi- 
due, the son taking 
double share.) 

In all cases re- 
el ii c i n ^ to 
C o m m o n 

4/24 

4/24 

3/24 

Residue 13/24 

Denominator. 

Case II. 

If a daughter is 

30/ 2 If, 

30/216 

27/216 

117/216 

Two daughters 

horn 

1/6 

1/6 

1/8 

2/3 

Applying doc- 
trine of In- 
crease, reduce 

4/24 

4/24 

3/24 

16/21, 

shares 

In all cases re- 
d u c i n g to 
Common 

4/27 

4/27 

3/27 

16/27 

Denominator 

Case III. 

If a dead child 

32/216 

32/216 

24/216 

128/216 

is born 

1/6 

1/6 

1/8 

1/2 

In all cases re- 
d ucing to 
Common 

4/24 

4/24 3/24 

1/24 

(Residue) 

12/24 

Denominator 

36/216 

36/216 

9/216 

(Residue) 

27/216 

108/216 


Mother. Father. Wife. Daughter. Reserved shares. 

The allotted 

shares are... 32/216 32/216 24/216 [13/216] 115/216 

We hav’e seen from the above figures that the smallest 
shares taken by Mother and Father are each 32/216 and by the 
wife 24/216, These shares will be given to them, and we shall 
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JU3 

f'ilj 

i/ '-i^sy^ 3 

Ufu</ ^1^3 J^AuuJ 

lJ^V ^yf, y , 


24 shares and 3 shares will be re- 
served out of her allotment and 4 
shares will be reserved out of the 
allotment of father and mother each 
and according to Imam Abu Hanifa 
the daughter will receive 13 shares, 


reserve 4/216, and 4/216 in the case of Father and Mother and 
3/216 in the case of wife. The shares assigned to the Daughter 
and male child or children are 117/216 as in case I and the 
maximum shares as in Case 11 are 128/216. If one or more 
daughters are born then they all shall share out of 128/216. If 
one son or more are born then the distribution will be as in Case I. 
Here the daughter receives 13 shares on the supposition tliat 4 sons 
are born. 1/9 of 13/24 = 15/216 residue. 

If a dead child is born the distribution will be as in Case III, 
the residue 9/216 being given to the Father who is a residuary. 

The Sirajiyyah works out the problem in this manner : 

If a son is born the masala is ... 24 

If a daughter is born the masala is ... 27. 

24 and 27 are mutaxvafiq by 3 the tashih masala is obtained by 
multiplying wafq of one by the whole of the other namely, 

8x27 = 216 or 24x9 = 216. 



Mother. 

Father. 

Wife. 

Daughter and child. 

If a son is born 

36 

36 

27 

117 

If a daughter is 

born 

32 

32 

24 

128 

If a dead child 

is born 

36 36 

Kesidue 9 

28 

108 


Mother. Father. Wife. Daughter. Reserved shares . 

The allotted 

shares are... 32 32 34 13 115 

If 4 sons are born, the daughter would take 13 shares and the 
residue 115 would be reserved. 

If one or more daughters are born the Sirajiyyah says all the 
shares reserved will be given to the Daughters namely, 4 from 
Father, 4 from Mother, 3 from Wife and 128 or, in other words, 
the distribution wdll be as in Case H. 

If one or more sons are born the Sirajiyyah says that the 
reserved portions will be given to the Father and Mother and to 
Wife, and the residue together wdth 13, that is 117 will be given to 
the children. Father and Mother would receive 36/216 shares each 
that they will be given the reserved 4/216 shares in addition to 
32/216 shares already given and similarly the W'ife will get 27/216 
i.d., 3/216 shares more, reserved. Vide Case I. 
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j isSU )&) reserving shares for the 4 sons, th at 
, is when there are four sons the share 

of the daughter will be l-shares^ and 


ti>I uyjj jl j 
, iil^ j^\ jl 

CT 

^ A Li 

j*e 

1*4^ ’ Jj uyjj j 

^ 3 >® 

5 c^ai ^'Jt, 


the masala being 24 the tashih 
will be by multiplying it by 9 and thus 
we get 13 shares for the daughter and 
the residue 115 shares is reserved * 
and if there is born one daughter or 
more then all the shares reserved will 
be given to the daughters and if one 
SOD or more are born then it shall 
be given to the mother and father 
and to the wife what has been re- 
served from their shares and the 
residue together with the 13 shares 
will be distributed among them ; and 
if a dead child is born then it must 
be given to the widow and both 
parents what has been reserved from 
their shares and the daughter will 
be given one-half, that is, 96 
shares more' and the residue which 
is 9 shares will be given to the 
father who belongs to the class of 
residuaries. 


1 Afler assigning shares the mother, father and wife the 
residue is 13/24 and distributing this amount between four sons 

and one daughter the share of the daughter is 1-only and by 

tashih it would be 13 shares 1/9 of 13/24=13/216. 

2 128 — 13 = 115 vide Case II. 

t The daughter has received 13 shares +95 = 108 shares as 
in Case HI. 
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SECTION IX 

ON 


A Missing Person 
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67. As regards his property, 
Ma/gud, a missing person, is consider- 
ed as alive so that nobody would 
inherit from him, and as regards the 
property of another he will be con- 
sidered as dead to that extent that 
he will not inherit from anybody.* 

68. The property of a missing 
person shall be reserved until his 
death is ascertained or a certain 
period has elapsed. Opinions differ 
regarding this period. The accepted 
view is this : when no one of his like 
age is alive then he will be presumed 
to be dead, and Hasan ibn Ziyad re- 
ports from Abu Hanifa that this 
period is- 120 years from the date of 
his birth, and according to Imam 
Muhammad the period is 110 years 
and according to Abu Yusuf it is 
105 years and some of our jurists 
have said that it is 90 years and the 
faiwa accords with this view. Some 
jurists have said that the property of 
a missing person shall be reserved 
until the decision of the Imam‘s and 


1 This passage is not found in Sir William Jones’ T^an^Ialion. 

2 That is until the Imam decides concerning the death of the 
missing person, which power is discretionary, and it is also the 
Shafii Law, some people take advantage of this provision, that is they 
obtain a judicial order on producing evidence confirming the deaih 
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ja. as regards his right to succeed to 
another person, the veiw is that 
Li JU ^ his share, which he would inherit 

from his ancestor shall be kept 
J reserved as in the case of pregnancy^ 
and when the period expires then 
430)5) property will be given to his heirs 

who will be present when the decision 


and according to some jurists the Kazi may pass an order after four 
years after the fact is brought to h’s notice, and some say it is four 
years from the date of dii* appearance of the person. According to 
Imam Malik if a person is absent for four years the Kazi can cause 
separation between him and his wife and the woman will have to 
observe iddat. 

In British India the period would be governed by Sections 
107 and 108 of the Indian Evidence Act, which is 7 years. 

^ If the missing person is an absolute excluder then nothing 
from the property of his ancestor shall be given to other persons ; 
but it he is a partial excluder then in that case the smaller share 
will be given to other heirs on the assumption that the missing 
person is alive. 

If along with the missing person there is such an heir who 
is excluded if the missing person were present then that heir would 
get nothing, e.g., a person dies leaving 2 daughters, a son's son and 
a missing son 

2 daughters. Missing Son, Son's son. 


i. If the missing son 

is alive 1/2 1/2 

3/6 3/6 

ii. If the missing son 

is dead ... 2/3 0 

4/6 0 


0 

0 

1/3 

2/6 


The two daughters may take 3/6, but nothing can be given 
to son's son, and residue 3/6 will be reserved, if the son presents 
himself within the period, he takes 3/6 if not the daughters will 
again take 1/6 and the residue 2/6 will go to the son's son. 
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concerning his death is naade ; and 
whatever share was reserved for 
him, will be given to the ancestor 
from whose share it was reserved. 

69. The rule of tashih4-masala 
concerning a missing person is that 
the masala must be corrected on the 
assumption that the missing person 
is alive and again it will be corrected 
on the assumption that the missing 
person is dead and thereafter we act 
as we do in the case of pregnancy.’ 


1 The following interesting example is found in the Sharifa. A 
woman dies leaving her husband, two sisters and a missing 


brother : 



Husband. 

2 Sisters. 

Brother. 

Case L 




If the missing brother 




is alive 

1/2 

2/4 of 1/2 

2/4 of 1/2 


4/8 

2/8 

2/8 

Reducing in both cases 




to C* 13* ••• 

28/56 

14/56 

14/56 

Case 11. 




If the missing brother 




is dead 

1/2 

2/3 



3/6 

4/6 


Applying the doctrine 




of increase 

3/7 

4/7 


Reducing in both cases 




to L#* C. ]0. ••• 

24/56 

32/56 


The shares assigned 



Reserved shares 

&r0 • « • • • • 

24/56 

14/56 

18/56 


Thus, if the brother appears, the distribution will be as in 
Case 1, and if his death is proved the distribution will be as in 
Case II. It may be seen that the husband benefits if the brother 
is found to be alive as he takes 28/56 vide Case I which is more 
than 24/56 vide Case II. 


LA\^ OF IKHERITAKCE 


221 


- I ^ Jai 


uyU lit • 

^t J3i ^t SjtvV)t ^ 
<c*^t Ui aitaate ^^U)) 

^)if r? 

^ <j:^f U 5 ^^1^1 

J 

^ jut 

(aS) 4^XC ^ (a> JU) I ^ 

I t^kc ^ I 

<CDf<U2k,j 

1.5’ ij^yi 

1/4 ^ 

>«» Lj>;aD)I jt^ JjsOl! 

iiti/ I J eL^J'f 

1; l»4*^ 


SECTION IX 


ON 

Apostate 

70. If an apostate from Islam 
has died or has been killed or has 
migrated into Dar-ul-harb and the 
Kazi so decides that he has migrated 
into Dar-ulrharby then whatever he 
earned while he was a Muslim 
will be given to his Muslim heirs 
and whatever he earned since his 
apostacy will be kept in Bait-ul-mal, 
State treasury, that is the view of 
Imam Abu Hanifa. And according 
to them (Imam Abu Yusuf and Imam 
Muhammad) both these acquisitions 
will be given to his Muslim heirs *, 
and according to Shafii both these 
acquisitions will be kept in Bait-ul- 
mal ; and whatever he has earned in 
Dar-ul-harb, if secured will be con- 
fiscated as agreed by all, and similarly 
the property of a woman apostate will 
go to her Muslim heirs and there is 
no disagreement among the jurists 
on this point. 


1 In India The Fatwa accords with this view, because there is 
no Bait-ul-mal here. 

In British India the Caste Disabilities Removal Act SI of 
1850 has removed the disability of an apostate heir to inherit from 
a Muslim or from a non-Muslim by birth or by apostacy. So this 
part of the Muslim Law has been superseded in British In^. 

16 
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.iJ u!j - V ; 71. An apostate cannot inherit 

I .ia.! » from anybody, neither from a Muslim 

dJU Sif* Jj nor from another apostate like him- 
lil J| j self ; similarly a woman apostate, can- 

J*! ‘i')! not inherit ; but if the whole of the 
" apostatised, in that case 

they would inherit inter se among 
themselves. 


SECTION XI 

ON 


»• 

ji/M S( 1*^ - Vf 


Siji JjliJ J U idyljiJl 
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f) ^ 

Jj'ia. Jj iiiy J*5 


Prisoner 

72. The law concerning prisoners 
is the same law with regard to their 
inheritance which applies to Muslims 
provided they have not given up their 
faith. And if they have given up 
their faith then the law concerning 
them is the same as in the case of an 
apostate ; but if it is not known 
whether a person has become an apos- 
tate or whether he is alive or dead, 
the law concerning them will be the 

same as in the case of a missing 
person. 


SECTION XII 


ON 


(j:^U l*Sf • Vr 
ijt cyU 


Persona Drowned, Burned or 
Buried in Ruins 

73. When a group of persons 
are dead and they are related to one 
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another and it is not known which of 
them died first, then it shall be pre- 
sumed that all of them died together 
and the property of each of them would 
bo given to his heirs and it will not be 
distributed inter se among the dead 
this is the better opinion ; but Ali 
and Ibn Masud (peace be on them) 
according to one of the two reports 
say that some of the deceased would 
inherit from others except in that 
what each of them inherits from his 
own colleague who met the same fate.^ 


1 The first Khalifa Abu Bakr followed this practice, and 
he did not permit dead men to inherit from the other dead ; 
hence tlie heirs would inherit from the deceased. The same 
practice was followed by the second Khalifa Umar when a number 
of persons had died as a result of plague and a similar practice 
was followed in the battles of Jamal and Siffin. A hadis to this 
effect is reported in the Mmvatta by Imam Malik. 

2 The following example is given in the Sharifa : two. brothers, 
one older than the other die in a shipwreck and each of them 
leaves 90 dinars and the survivors are their mother, daughter 
and an emancipator a residuary. The distribution would be 
as follows : — 

Propositus 


Mother Daughter Emancipator 

Under the Hanafi Law the mother w’ill get 1 5 and the daughter 
45, and the emancipator will get 30 and the same distribution will 
be in the second case. 

According to the method of Ali and Ibn Masud they will get 
as follows. 

Distributing the property of the elder brother 

Mother Daughter Younger Brother 

1/6 = 15 1/2 = 45 residue=30 

This 30 is again distributed : 5 to the mother, 15 to the 
daughter and the residue 10 goes to the emancipator. Similarly 
would be the division if we were to divide 90 dinars left by the 
younger brother. 


THE END. 
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The Korai^ verses relating to the 
law of Inheritance 

The Koranic verses relating to inheritance are not 
many and all of them are to be found in the Surah-an-Nisa, 
the Fourth Surah of the Holy Koran. The surah itself 
is called “ The women ” as it particularly deals with 
the rights of the women. The historic date of revela- 
tion is immediately after the battle of XJhadj foi many 
Muslims were killed at Uhad. Noldeke assigns the 
date “between the end of the third and the end of 
fifth year ” of the Holy Prophet’s reign in Medina, » 
and Mr. Marmaduke Pickthall puts it between the 
end of the third year and the beginning of the fifth 
year.’’^ As stated by the Muslim writers the period of 
revelation of Surah-an-Nisa is the fourth year of the 
Hijra, it was revealed in Medina. The surah occurs 
in part fourth and sixth of the Holy Koran. The 
following passages occur in ‘ayai verses 7, 11, 12, 33, 
and 177. 

VERSE VII 

L« ^ family) there is 

* share in what their parents and 

lJj U* near relations leave and for women 

)'l there is a share in what their parents 
J'S jt ix* J> and near relations leave, whether it 
# Ujjw be little or much, it is a legal share. 

[ t ) >U ] VERSE XI 

i sU! Allah commands you concerning 

(the provision for) your children : 

• JU for the male there is a share equiva- 

lent to two females. 

1 Geschichte des Qorans. (2nd ed.) Part I, p. 195. 

8 The Glorious Koran, p. 91. 
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>Lu: ijU And if there are women more 

U« tie than two, then for them there is two- 

thirds of the inheritance, and if there 
• is one then it is half. 

j£) And for parents for each there is 

i_/yj one-sixth of the inheritance if there 

- j, j Ji ijt is a child, but if there is no child and 
j s3^<, his parents are his heirs, then for 
i) jU - kA^VJl &«'ij the mjth r there is one-third, but if 
... x-ai there are brothers or sisters then 

Ijj ^ Ij^oj for the mother there is one-sixth 

# after meeting legacies if any and his 
debts. 

[ I r US-.? 85,.. ] VERSE XII 

uJy U i_i«: .dj And for ye there is one-half or 

c)? ij'-i c)* which your wife (or wives) leaves 

•>’5 - ^5 if there is no child, and if th^re is a 

child then it is one-fourth of what 
l»> Sjtf, ojo she leaves, after meeting legacies if 

* any and her debts, 

U« jvyi And for them (wife or wives) 

j'.’ - Jj *<) j<i |.i J there is one-fourth in what you leave 

if there is no child, but if there is a 
I*-* child then it is one-eighth after meet- 
• ing legacies bequeathed and debts. 

Ji j!} And if a Kalala man or woman 

,f J s), 8^4 y (*.3., one who has no pirents and 
ja> ct.it no children) is dead leaving a brother 
0“ or sister (on the mother’s side) then 
j wJJi ^ for each of them there is one-sixth, 

t«» h^y a«.> and if they be more than two then 

«jU« j 4 e i^yt there is one-third for them after 

paying legacies bequeathed and 
debts. 
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VERSE XXXIII 

And for all we have assigned a 
share of that which parents and 
relations leave. 


[ fvv u=-.i >U ] 
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VERSE CLXXVII 

Say Allah h is com n in led ye con- 
cerning a kilala relation, if a person 
dies childless and he h is a sister 
then for her there is a half in what 
he leaves, and similarly he would 
inherit from her if she dies child- 
loss. And if tliere are two sisters 
then to them is given two-thirds of 
inheritance and if there are brothers 
with sisters then for the males there 
is a share of two females. 


Thus wo see from the above Koranic verses that the 
portions iixed by the Koran are six, namely 1/2, 1/4, 1/8, 
2/3, 1/3 and 1/6, and in opposition to the customary 
Law the Koran gave speciiic shares to the females who 
were excluded in ancient Arabia from participation in 
inhei'itanco. It may also bo noted that the Koran 
does not specifically mention the true grand-father 
or true grandmother, they are deemed to be included 
by our jurists under the general term parents and 
further the expression ‘ female children,’ is understood 
to include son’s daughters, and the term ‘sister’ includes 
full sisters and consanguine sisters. On the whole it 
may be admitted that the Koran attempts to provide 
for all near relations though the actual amount received 
by them may bo little. The Sunni jurists in developing 
the law of inheritance have excluded daughter’s children 
from the first class of heirs, and have put them in the 
distant kindred class, in fact it seems that the tendency 
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was to prefer the agnates paticularly the uncle and his 
male issue, and in that sense the Muslim Law may be said 
to be patriarchal. However, the Shia jurists have put 
the son’s children together with the daughter’s children 
in the first class, thus showing their preference to near 
cognates. The reason assigned for this difforonco of 
treatment of daughter’s children is partly due to the 
ancient customary law of Arabia, which like the Hindu 
law and the Roman Law, considered, a daughter after 
marriage and her children as members of her husband’s 
family, and not of their own ancestral family, and it 
seems that the Muslim jurists could not break away from 
this custom, and they took advantage of the absence 
of any specific provision in the Koran.* 

We have said that the Koran specifically allotted 
shares to the females in opposition to the customary law, 
accordingly we have under the Sunni system Twelve 
shares including two sharers by reason of marriage and 
out of these there are four male sharers and eight female 


1 On the other hand some writers assign a political reason for 
the exclusion of daughter’s children from tlie first class, ta'o., the 
Abbaside Khalifswho were the Prophet’s uncle's descendants wanted 
to have their claims recognised in preference to tlie Fatimicics 
who were the Prophet’s daughter’s descendants, and to trace it 
further some say the object was to exclude Imam Hasan and 
Husain, the sons of Fatima, daughter of the Prophet from any claim 
as rightful successors of the Prophet to the Khilafat. it may 
however be noted that Imam Hasan and Husain were just 
as much descendants of the Prophet’s uncle as the Abbaside 
Khalifs, so if this political doctrine is to be supported, then Imam 
Hasan and Husain would be preferred to the fourth Khalif Ali, their 
own father. However it seems futile for our purpose to discuss the 
reasons for the exclusion of daughter’s children from the first class 
as under the Sunni system or their inclusion in the first class as 
under the Shia Law. 



228 


THE TRADITIONS 


sharers. The male sharers are, 1. Husband, 2. Father, 
3. True grand-father, 4. Half brother by mother 
(uterine brother) and the female sharers are : — 5. Wife, 
(). Mother, 7. True grandmother, 8. Daughter, 9. Son’s 
daughter, 10 Pull sister i.e., by the same father and 
mother. 11. Half sister by father (consanguine sister), 

12. Half sister by mother (uterine sister). 

After reading these few simple verses of the Koran 
one really wonders when he studies the elaborate princi- 
ples and rules of the law of inheritance as developed by 
the Muslim jurists, a system rendered to perfection. 


The Traditions of the Prophet relating to the Law of 

Inheritance. 

There are six well-known works on the Hadises, tradi- 
tions, of the Prophet. They are known as al Kutuh as 
siUah fi al Hadts, namely the works of Imam Dukiiari, 
Muslim, Tirmizi, Abu Daud,Nasai, and Ibu Majah. The 
Muwatta of Imam Malik is also a small well-known work 
on the Hadis. 1 have selected traditions from the above 
works and for the sake of brevity I have avoided repeating 
them again and again and have simply indicated that 
they are to be found in these works. 

The following three Hadises are the great historical 
hadises They show the origin or the cause of revelation 
of the Koranic verses on the law of Inheritance. Thej 
show that the Prophet of God himself at first was unable 
to solve the problem of general distribution of property. 

uJUJl J Hadis relating to children. 

From J abir bin Abdullah — 
b. “ The Prophet of God came to se( 

ju «U! Jia. JIS me. I was unwell while among th 
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*L) j aiilc 4)1 descendants of Salma. I said, ‘ 0 
^ J (.A’r Prophet of God how shall I distri- 

4JI 4 L oU> LXm bute my property among my descen- 
.Jj ^)U dants.’ The Prophet did not reply. 

tsJjw Itji" Je iyi Subsequently the Koranic verse 
» illl relating to inheritance UsikumuUah 

^^i.U fi awlad elium was revealed.” 
|.U« - r [Bukhari, Muslim, Trimizi and also 

jtul j f" in Muwatta of Imam Malik,] 

isUdl 5 Hadis relating to sister and brother. 

Prom Jabir bin Abdullah — 

Jli 4)I.>!.e “I was unwell when the Prophet 

of God visited me. Abu Bakr had 
|.L 5 iSjU come also with him. The prophet 

,U .»> found me seriously ill. He after 

L^. j jp ,>t s%* j jLlj making zeiiai* (ablution) sprinkled the 
4)1 Jj«) l<j,P ijliiU water on me, I became better and 
1^4? J wu 4i| I said ‘ 0 Prophet of God, how shall 
(jJi) Ls-ai Ij xja, jle I distribute my property, what shall 
,A5l 4)) i> I do with it.’ The Prophet gave no 
lJp jf JU » answer and he had nine sisters until 
1*1’ revelation of the Koranic verse 

uylji-t 4 J Yastaf tuneka Qul ilahu Yuftikum fil 
2il isJy ^ kalala." [ Trimizi, Bukhari, Muslim, 
4)t J5 i-AjUx-.) Abu Baud, Ibn Ma jah and also in 
y) * aiw( j Muwatta.] 

liijtji - r 

ia>t^ J Hadis relating to the right of 

jykJl daughter. 

From Jabir bin Abdullah — 

4)1 iji^) ) “A certain woman came with her 
Si;-! Jii 4e ^U; two daughters before the Prophet of 

f II 
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God and said ‘ 0 Prophet of God 
these two daughters are of Sabit bin 
Qais' who was killed in the battle 
of Uhad, their uncle has taken away 
the entire property and has left no- 
thing for them. It is not i)ossible to 
get them married without property.’ 
The prophet answered, “God alone 
could decide.” Thereafter the Koranic 
verses as stated in Sura Nisa Usi- 
kumuUah fiawladikutn were revea- 
led. The Prophet sent for the woman 
and the uncle and told him to give 
two-thirds to the two daughters and 
to take for himself the residue.” 
[Abu Daud, Trimizi, Muslim, Bu- 
khari, Ibu Majah and also in 
Muwatta.] 


Besides these three great historical hadises there are 
number of them which may be called law-making hadises, 
the cases having been decided by the Prophet himself. 


lijy J e-ijiai.1 Hadis relating to the right of the 

grandfather. 

From ibn Abbas — 

J 15 }| I't «Iy( aJU “The grand-father is either treated 

4l or dealt with as the father.” [6u- 
( khari.] 


) Trimist speaks about Saad bin Rabbia. 
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From Maqal Bin Yasar— 

“ The Prophet of God gave to the 
gran 1-father amongst us one-sixth," 
[Ibn Majah]. 

From Imran bin Hasin — 

“ A person came to the Prophet of 
God and said, ‘ My grandson is dead 
what is my inheritance.?’ The Prophet 
said ‘one-sixth’, and when the man 
was going away the Prophet called 
him and said ‘for you there is another 
sixth.’ When the man went away 
he was again called and the Pro- 
phet said ‘ there is another sixth for 
you by way of toma' ’’ [Trimizi and 
Abu Baud]. 


Hadis relating to the right of the 
cJ* grandmother. 

iUt JLfl iji[ J,«,j From ihn Abbas — ’ 

- j ‘‘ The Prophet of God gave to the 

{&^U grandmother one-sixth’’ [Ihn Majah]. 

^ ^^e From Ibn Baraida reporting from 

.vJl in] ^ his father — 

Joa. j ^ “ The Prophet of God allotted one- 

sixth to the grandmother when 
• (.1 there was no mother [Abu Baud].’’ 

( \ J;?, yi\ ) 

The following Hadis relating to the right of inheri- 
tance of the true grandmother shows how the Khalifa 
Abu Bakr and Umr in the absence of the Koranic 
injunction on the question attempted to find out if 
there wae any Hadis not known to them on the point. 
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^yi Ui'J From Qabisah bin Zueb. 

J- i(^Iuy*b. Jii “ A grandmother (mother’s mother 

|*t ,.J! or father’s mother) came to Abu 
LsJtii jO liakr and said ‘ My grandson (son’s 
|.f,uy^o.t ^ j cuU son or daughter’s son) is dead, I 
JU; iSi. understand that I have a right 

■lJI U ^ f! I under the Book ’ Abu Bakr replied, 
U j ‘ There is nothing as to this stated in 

.JLe iUt , the Book nor have I heard the 

^ |.U j «4te iUi Prophet giving anything to the 

' grandmother, but I shall enquire 

UJt from the people.’ He asked the 

.jj? ijjst.’ ajsj people. Mughirah bin Shubah an- 

4teja)( jJ)| Jf^) swored that the Prophet of God gave 

one-sixth to the grandmother. Abu 
Bakr said, ‘ Who heard this along 
JU with you.?’ Then Muhammad bin 

Ui i!ae U JU iJU. Muslima said ‘ The Prophet gave 
ill one-sixth.’ Later a certain person 

jl) If came to Umr disputing the right 

J L<i j5> Lt*..v>.I of inheritance with the grandmother, 

. # y ,4' Umr said ‘ Whether she inherits 

,!l r along with other heirs or alone 

v! 5 r »>(> ^y>s her share is the same.’ [Trimizi, 

( _SiU .Ut Abu Baud, Ibn Majah, and in 

Muwatta]. 

. The following is an important Hadis and is the soli- 
tary exception to the general rule of the Muslim Law of 
inheritance that no female is primarily a residuary but 
only becomes so when coexisting with a male residuary. 
Here in this tradition the full sister has been preferred 
to dthef remote heirs. The sister inherits as a residuary. 
The exception being based on a decision of the Prophet 
which has been accepted though it conQicts with the 
general rule of inheritance, 
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Hadis relating to inheritance con- 
cerning a daughter, a son's daugh- 
ter and a sister of the same father 
and mother. 

From Huzail bin Sharjil — 

“ A person came to Abi Musa 
and Sulaiman bin Rabia and asked 
them about the right o£ inheritance 
of a daughter, a son’s daughter and 
a sister by the same father and 
mother. They replied that the 
daughter is to be given one-half and 
the residue to the sister, and advised 
him to Consult Abdullah remarking 
that lie would agree with them. The 
persoi wont to Abdullah and told 
him what they had advised. There- 
upon Abdullah said ‘ I shall be a 
sinner anl not on thi right path 
(if I agreed with thom'i I shall 
say what the Prophet of God had 
observe!. That is one-half is the 
shire of th} daughter and one-sixth 
for the son’s daughter thus coinplet- 
iiig two-third-i and th^ residue is 
for the sister.” [Trimizi, Bukhari, 
Ibn Baud, and Ibn Majah.] 

Hadis relating to the right of the 
maternal uncle. 

From Aisha — 

The Prophet of God, said “ The 
maternal uncle is the heir of one 
who has no heir.” [Trimizi]. 
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From Abi Imama Shuhail bin 
jjauif — “ Umar bin Khatab wrote 
through me to Abi Ubaidat 
stating that the Prophet of God 
had said, that God and the Prophet 
are the guardians of those who 
have no guardians, and the maternal 
undo is the heir of one who has no 
heirs.” [Trimizi and Ibn Majah.]* 


Hadis relating to the right of the 
residuaries {^Asbali) in general. 

From Abi Huraira — “The Prophet 
of God said. We are nearer to the 
believers than themselves. And who 
so ever dies and leaves property, it 
is for the residuaries [Bukhari and 
Muslim]. 

Prom Abn Abbas — The Prophet 
of God said “ Distribute the inheri- 
tance to those who are entitled and 
the residue is for the residuaries 
i.e. the best male relations” [Trimizi 
Bukhari, Ibn Majha, Abu Baud and 
Muslim.] 


Hadis relating to children who are 
horn alive (cry) and then die. 

From Jabir — “The Prophet of God 
said. No prayer shall be said 


1 The above two Ha lises relate to the right of the uncle and also 
establish the law of guardianship under the control of the state< 
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^ -Ui ) J>y! jl 5 (funeral) for a child, nor can inherit 
S 5 5 from him unless he is born alive” (lit. 

) • jf aaJ cries) [Triinizi, and Ibu M;»jah.] 

( Jj' 

t/") * 7 -?” c?-' 1:7’ li'rom Abi Huraira — “The Prophet 

■lie said When a child is born alive (lit 
Jli j sik iUl cries) it inherits,” [Abu Baud]. 

« iA>jj Jf-I |j| 

( 7^t ) 

JUael j Hudis relating to exclusion of Mur- 

j! ^ derers. 

•• 

iDl From Abi Huraira — “The Prophet 

JjU)! JI 3 j*L. 5 ^Ic of God said a murderer cannot 
\ inherit.’’ [Trimizi and Ibri Majah] 

The following Hadis however app ars to make a 
distinction between intentional homicide. 

^ dOlbvc ,^6 From Abdullah bin Umr — “ The 
iUl &i)I J^u.j Prophet of God thus spoke on the 
Sfu 1*^ 5 day o£ conquest of Mecca, ‘ A woman 

inherits her husband’s property and 
3 3 ^^3) diatj^ the blood money, and vice 

1 By diai we mean compensation to be paid by the wrong 
doer to the aggrieved party and in case of murder blood money is 
to be paid to the heirs o( the deceased. For example the com- 
pensation for the injury to one's one finger (cutting off the finger) is 
ten camels, thus fur two fingers it would be twenty and so on and 
for murder it is either 12 Twelve thousand dirhams according to 
Imam Shafi and ten thousand dirhams according to Imam Abu 
Hanifa or it may be paid in kind viz,^ ,50 she-camels four years 
old, 30 she-camels five years old, 40 pregnant she-cantcls, and 
anything else which has been mutually agreed. The fine is to 
be realised from the tribe. 

For minor injuries the dial is five camels. The relatives of 
the dead person also have the option to put the murderer to death. 
In Ancient Arabia crime was not considered as an offence 
e.xclusively against the state. This is the modern idea, 
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JU yu , Ijoj ^ versa so long as one of them does not 
(jlj Laj^I Ju> murdcr the other, and it one of them 
d:va,U> Ji> kills the other intentionally ho or 

jSjj ii>jj J (jwe she cannot inherit the property or 
3 ‘JU j the blood money but if the killing 
lii.jtiai. io-U was by accident he or she can inherit 

j j iJU the property but not the blood 

(i^U ^^>I) * money.”' [Ibn Majah.] 

JiUjI J Hadis relating to exclusion between 

•• 

jjUJij ,UJ| siJtjiJl Muslims and non-Mnslims. 

'j^*e From Umr bin Shuaib — per his 

j| - i(a> 4i?' father. “The Prophet of God said, 
ijlc iUl le <!;Ul JjM,) That persons of different religions 
i Ji> jtL, 5 cannot inherit from each other ” [Ibn 

Majah, Abu Daud and Trimizi,] 

( jjt 3 

From Asama bin Zaid — The 

dill Prophet of God said, “No Muslims 

)) jli - ^ can inherit from a non-Muslim, nor a 

J 5 non-Muslim from a Muslim.” [Tri- 

j*UJf ^9'd! mizi. Bukhari, Abu Daud, Muslim, 

Majah and also in the Muwatta].^ 


1 This is rather ambiguous, it apparently means that a woman 
who kills her husband is liable to pay diat and at the same time 
she would become entitle to inherit it as part of the inheritance in . 
the capacity of wife, this she cannot be allowed under any circum- 
stances. 

2 e,g»i According to a decision of the Prophet Ali the fourth 
Khalif and his brother Jafar who were Muslims were excluded 
from inheriting from their father Abu Talib who^ property was 
given to Aqil and Talib who were at that lime non-Muslims. 
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Hadis relating to illegitimate 
children. 
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From Umr bin SUuaib — per his 
ancestor — “ The Prophet of God said, 
‘ When a man has a child born of 
illicit intercourse with a woman or a 
slave, the child is the result of forni- 
cation, and cannot inherit from the 
father nor he from him.” [Tirmizi 
and Muwatta.] 


Under tlie Hanatl Law, but not under the Shia Law, 
the mother is entitled to inherit from an illegitimate child 
and so can the child from the mother. The following 

o 

Hadis supports this view. 
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From Wasila bin Alska — “ The 
Prophet of God said, a woman 
possesses three capacities of inher- 
itance namely by reason of emancipa- 
tion, by birth of child and from a 
child repudiated by the father i.e., 
illegitimate ‘ [Tii’mizi, Abu Daud 
and Ibn Majah]. 

Hadis relating to payment of debts 
before legacies. 

From Ali — “ You know the Koranic 
verse Min badi wasiatain tusoon 
beha awdain. The Prophet of God 
ordered payment of debts prior to 
legacies [Tirmizi].” 


From Sad bin Abi waqqas — “ The 
Prophet visited me while I was ill in 
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Mecca, and I did not like to die nt 
the place, thence I migrated. The 
Prophet said, ‘ God be kind to the 
son of Afra.' I said, ‘ 0, Prophet 
of God can I bequeath as legacy my 
whole property?’ The Prophet said 
‘No.’ I said ‘then Half’? He said 
‘ No ’ I said then, ‘ One-third ’? He 
said, ‘ One-third and that is too 
much ’ for it is good that you should 
leave your heirs well provided rather 
than in need and begging (lit : 
holding their palms for assistance 
towards the hands of men)” [Bukari, 
Tirmizi, Muslim, Abu Baud, Ibii 
Majah also in the Muwatta]. 


From Sharjil bin Muslim pei 
Abu Amama — “ Tlie Prophet of Got 
said ’ The God has given the righ 
to all (losorving persons but there 
is no legacy for an heir” [Abu Baud 
Tirmizi, Ibn Majah, Bukhari, am 
Muwatta.] 


Under the HanaB law a bequest to an heir is not valid unle: 
the other heirs give their consent after the death of the testato. 
and under the Shia law the heirs may give their consent durin 
the lifetime of the testator, 


COMPENDIUM OF GENERAL ILLUSTRATIONS 

« 


‘Ilm-ul Far&iz the Muslim Law of Inheritance is a 
great achievement of tiie Muslim Jurists. In its niinutest 
details it is a system rendered to perfection. It is, as Rumsey 
observes, “ the most refined and elaborate system of rules 
for the devolution of property that is known to the civilized 
world.” 

Under the Hanafi Law the heirs are divided in three 
distinct groups, and some other classes of “ special heirs ” 
follow next in order. 

1. Zav-ul-furuz, the sharers. 

2. ‘ Asba, the residuaries. 

8. Zav-uI-Arham, the Distant Kindred. 

Other classes are : 

4. MawlA-i-Mawalat, the successor by contract. 

5. Muqirlhu bilnasab alghair, the acknowledged kins- 

man through another. 

6. Mustlhu bil Jamim&l, the universal legatee. 

7. RaM alal Zaujain, the return to the husband or 

wife. 
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GENERAL ILLUSTRATIONS 


8. Bait-ul-mal, the Public Treasury, now the Law of 
Escheats to the State. 

There are twelve sharers, four males and eight females, 
and there are four classes of residuaries, and there are four 
groups of distant kindred. The general order of succession is 
that the sharers and residuaries may succeed jointly 
or the sharers alone may succeed exhausting the estate 
or taking by radd^ the return, in the absence of the 
residuaries; or the residuaries alone may succeed there 
being no conversion of sharers into residuaries or even 
by excluding remoter sharers. In default of sharers and 
the residuaries the estate devolves upon the distant kindred. 
In default, of all possible kind of heirs it escheats to 
the State. 

There are twelve sharers and with residuaries the total 
list \vould be roughly twenty to twenty-five important heirs 
taking no account of the distant kindred. 

If a person makes an attempt to arrange their combina- 
tions in tw^os, threes, fours and fives, etc., he would have to 
work out at least a million illustrations, a task almost 
impracticable, if not impossible. However, following the 
general rules of exclusion and preference as laid down by the 
Muslim Jurists it is possible to reduce them to about 326 
cases, and 1 have made an attempt to arrange these cases in 
a systematic manner. So w^e have in short a compendium 
of general illustrations in which almost all conceivable cases, 
except those in which the heirs are excluded, are found with 
great facility. All what the reader has to do is to arrange 
the heirs in the fixed order as per list of heirs — and 
for any combination of heirs with that particular heir 
he must see in cases dealing with that particular heir. 
Strictly 'speaking it is not possible to have a combination 
of more than five different classes of heirs, for the law 
of exclusion eliminates the rest though they may be in 
existence. 



The List of Heibs 


The following is the proposed fixed order of heirs, of 
the sharers and the residuaries only. 

1. Son. 

" 2 . Daughter, daughters. 

3. Son’s son, how low so ever. 

4. Son’s daughter, son’s daughters. 

5. Husband. 

- 6. Wife, wives. 

7. Father. 

8. Mother. 

9. True grandmother, true grandmothers. 

10. True grandfather. 

11. Full brother. 

12. Full sister. 

13. Consanguine brother. 

14. Consanguine sister, consanguine sisters. 

15. Uterine brother or sister or uterine brothers or 

sisters. 

16. Full brother’s son, nephew. 

17. Consanguine brother’s son, consanguine nephew. 

18. Full paternal uncle, Father’s full brother. 

19. Consanguine paternal uncle, father’s consanguine 

brother. 

20. Full paternal uncle’s son. 

21. Consanguine paternal uncle’s son. 

22. Great-uncle, Father’s father’s brother. 

23. Consanguine great-uncle. Father’s father’s consan- 

guine brother. 

24. Great-uncle’s son. 

25. Consanguine great-uncle’s son.^ 

' The distant kindred classes I, II, HI, and IV will follow 
next in order, and subsequently other heirs, the successor by 
contract, acknowledged kinsman, universal legatee and the State. 
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I have dealt with the case of the son (a) when with 
one heir, (b) when with two heirs, and (c) when with 
three heirs, and (d) when with four heirs the latter is 
really identical with the third case unless we classify 
daughter as a separate heir and not as a residuary 
along with the son. Similarly the cases of other heirs 
up to uterine brother and sister have been treated with 
one or more heirs. The list of twenty-five heirs is given 
on page 9, and the reader will see that when the son is the 
only heir, he will take the whole property, and when he 
co-exists with all the twenty-five heirs the position will be 
briefly this. The son will exclude all the heirs, viz., Nos. 3 
and 4 and all the heirs from Nos. 11 to 25. The father and 
mother will exclude the heirs Nos. 9 and 10. As regards 
heirs Nos. 5 and 6 husband and wife, only one of them can 
participate at one and the same time. Thus after exclusion 
the following heirs only are left over to participate in the 
inheritance. 

1. Son along with daughter or daughters. 

2. Husband or wife as the case may be. 

3. Father. 

4. Mother. 

Thus the maximum number of heirs that can participate 
with the son in taking the inheritance are three (or four) 
only. Similarly it will be seen that the maximum number of 
heirs that can participate along with the daughter or 
daughters are four only, or utmost five vide illustration 
79 where we may include son’s daughter along with 
son’s son and No. 84 "where we may include son’s 
son’s daughter along with son’s son’s son as residuaries 
and the number of heirs nominally may increase 
more to 6, 7, etc., by including eon’s eon’s son (h. 1. s.) of a 
lower degree along with eon’s son’s daughters of higher 
degrees. 
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\\nien any of the heirs Nos. 1 — 25 exist alone he or she 
Will take the whole property. 


No. 

Heirs 

Shares 

1 

No. 

Heirs 

Shares 


Illustrations of 



Illustrations of 



son or sons to- 



son or sons to- 



g ether with one 



gether with two 



heir.^ 



heirsX 

1 

1 

Son 

i 

5 

Son 

gof3=J| 


Daughter 



Daughter 

1 * - 7 

5 of a = 25 



l(R)t 


Wife or wives 


2 

Son or sons ... 

6 

Son 

k 

iof«=}g 

i 


Husband 




1 



Daughter 

i of § = 

8 

Son or sons ... 

It (R) 


Father or mother 



Wife or wives 

1 

« 


or true grand- 
mother or true 

1—8 
U— T5 



1 (R.) 


grandfather. 


4 

Son or sons ... 





Father or mo- 


B 

Sons and daugh- 

t (H) 


ther or true 



ters. 



grand mo t h e r 
or true grand- 
father 

1 J 

1 

Wife or wives 

1 

h 




* The son will inherit out of the residue estate in these cases but in 
other cases of combination of any heir with the son the former will be 
excluded vide the General Chart at the end of the book. 

(а) Son = all. 

Son’s Son or son’s daughter = excluded by the son. 

(б) Bon = all. 

Full brother » excluded by the son. 


t 1(R) = Residue 


t Besides these no other combination of the son with two heirs is possible 
for the heir will be excluded from participating in the inheritance, viz : — 


(a) Son — § 

Father*^ 

Brother = exclud ed 


(5) Son = ii 

Daughter = i 

Full sisters excluded 
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No. 

Heirs 

Shares 

No. 

Heirs 

» 

Shares 
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Sons and daugli- 
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13 

Son or sons ... 

II 
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Father or true 

1 
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Father or mo- 



grandfalher 



. ther or true 





grandm ot h er 



Mother or true 

1 

6 

/ 

or true grand- 
father. 



grandmother 



1 

5(K) 

14 

Son or sons ... 

« 

G 

9 

Son or sons and 


True grand mo- 

1 

G 


daughter or 



thers (maternal 



daughters. 

1 

‘i 


grand mot h e r, 
paternal grand- 



Husband 


mother) 


10 

Son 

1 

O 

II 

15 

1 

Son or sons ... 

II 


Daughter 

II 

O 


True gran d- 

1 

n 




mother (mater- 


Husband 

II 

1 

nal) 


11 

Son or sons ... 

t’'2(R) 


True grandfather 

G 


Husband 

i) 


Illustrations of 
S071 or sons to^ 



Father or mother 

1—2 

0—12 


gethcr with three 



or true grand- 



heirs.^ 



mother or true 
grandfather. 


1() 

Son or sons and 

T2 Hi.) 

12 

Son or sons ... 

u w 


daughter or 

daughters. 



Wife or wives 

II 

-- 


Husband 

i — 8 
4—12 


Father or mo- 
ther or true 



Father or mother 

li 


grand tnother 



or true grand- 


or grandfather 



mother or true 
grandfather. 



In cases 16— 20 the son and daughter for purposes of convenience have been 
grouped together they are similar to cases Nos. 11 — 16 and in cases 20 — 26 the 
inclusion of daughter would make the case of the son with four heirs and 
these are the only cases of the son with four heirs. The distribution will 
remain unaffected, for instance in example 21 the daughter will share along 
with the son out of the residue 5/12 the son taking twice as much as the 
daughter. Similarly in examples 22 -26 the daughter or daughters will share 
with the son or sons in the residue. 
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No. 

Heirs 

Shares 

No. 

Heirs 

Shares 

17 

Son or sons and 

\\ (F.) 

21 

Son or sons 

1*2 (K.) 


dau g h t e r or 
daughters. 



Husband 

II 





Father or true 

i— A 


Wife or wives 



grandfather. 





Mother or true 

II 


F'atheror mother 

II 


grandmother 


or true grand- 
mother or true 


(maternal) 




grandfather 


22 

Son or sons ... 

A (H.) 





Husband 

II 

var 

18 

Son or sons and 

II 




daughter or 


True grandmo- 



daughters. 



tilers (maternal 
and paternal) 



Father or true 

1 

IS 

28 

Son or sons 

A (H.) 


grandfather. 



Husband 

II 


Mother or true 

1 

s 


True grandmo- 

J— A 

i 

grandrn other 



ther or true 


1 

(maternal) 



grandmothers. 


19 




True grand- 

II 

Son or sons and 

/> 

R 


father. 



daughter or 

daughters. 


24 

» 

j Son or sons 

1 

U (li.) 



1 

! 

Wife or wives ... 

fi= A 


True grandmo- 

R 

I 

1 

1 Father or true 

B= A 


thers (maternal 



grandfather. 

1 


and paternal) 



Mother or true 

II 





grandmo th e r 

20 

Son or sons and 

11 


(maternal) 



daughter or 

daughters. 

1 

1 

1 

1 

25 

Son or sons ... 

IS 

24 


True grand- 

1 

R 


Wife or wives... 

1 — 8 
y — 


father. 



Grandmother ... 

II 


True grandmo- 

1 

B 




ther (paternal) 



Grandfather ... 

• 


F. 26 
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GENERAL ILLUSTRATION 


No. 

Heirs 

Shares 

1 

No. 

Heirs 

1 

1 

Shares 


Illustrations of 


j 

Illustrations of 



daughter toge-- 



daughter ioge~ 



ther with one 

1 


ther with two 


.i 

heir. 



heirs. 


2(i 

Daughter 

1 

2 

32 

Daughter 



Son’s son h. I. s. 

i (R.) 


Son’s son 

.i| of(R.) 




1 

1 

i=| 

27 

Daughter 

I = (2 + ^ 

by return) 


Son’s daughter 

i of (R.) 







Son’s daughter 

+ 

11 


1 

^=1 


or son’s daug- 
ters, h. 1. s. 


38 

Daughter 

i 

"* 

• 

— /I -L. J 

4 —(2 + 4 


Husband 

28 

Daughter 

1 


Son’ s son or 

k (R.) 

by return) 


Husband 



son’s son's son 



Daughter 

1 

by return.) 

i 

i 

1 h.l.s. 

II 

# 

Wife or wives ... 

i 

6 

84 

! 

Daughter 

80 

Daughter ( 2 ) ... 

ir^ 

(1 

^rji 

1 

Wife or wives ... 

a 

8 



byreliirn.) 


Son’s son 0 r 

1 (R.) 


Motlier or true 

i = (i + X5 


Son’s son’s son 



grandmother 

by return.) 

1 

h.l.s. 



(i). 

i 

1 

35 

Daughter 

1=1 

81 

Daughter^ 

• 




Patlier or true 
grandfather. 

i 


heather or true 

! 



grandfather or 



Son’s s 0 n 0 r 

1 (R.) 


full sister or 



son’s son’s son 



sisters or con- 
sanguine sister 



h.ls. 



or sisters or 


86 1 

Daughter 


full brother or 



Mother or true 

i 


oonsanguin 0 



grandmother. 


brother or any 
residuary 



Son’s son or 

i (R.) 


Nos. 16—25. 



son’s son h.l.s. 


* We have already' noted the case of the daughter with the son, and 
there are no olher cases except the case of daughter with uterine brother 
or sister, where the latter is excluded. 


Daughters^ All {i as share and | by return) 
Uterine brother or fiister= excluded. 
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No. 

Heirs 

Shares 

No. 

Heirs 

Shares 

37 

Daughter 

II 

OIOO 

41 

Daughter (i) ... 

f inoroas- 





ed to ^ 


Son’s daughter 
or daugliters. 

1 


Son’s daughter 

i increas- 




or (laughters 

ed to i 


Son’s son or 

f (H.) 


h.l.s. (^). 

i increas- 


sons. 



Mother or true 



5 of 1 (It.) 


g r a n (1 m other 

ed to B 

38 

Daughter (i) ... 


(maternal or 




0 

— T® 


paternal) J 



Son’s daughter ; 

-lOf-? (It) 

42 

Daughter o r 

2=TS 


or daughters (J).! 

8 


son’s daughter 



Husband* 

1 


Son’s son’s son 

of i (It.) 






=1 

39 

Daughter (g) ... 

1 of A (It ) 

— 21 

1 

1 


Son's son’s 

ofi (U.) 


1 


(laughter.^ 



Son’s daughter 

: i of A (It.) 


I 

11 


0 r daughters 

! = aV 

1 

43 

Daugliter o r 


(i). 


1 son’s daughter 



Wife* 

1 i— 4 


h.l.s. 

Husband 

i 

40 

Daughter 

1—8 


F a t h e r, true 
grandfather or 

1 


Son’s daughter 

i 


full or consan- 



or daughters 


guin(^ sister or 



h.l.s. 



sisters. 



Father or true 

1 (It.) 

44 

Daughter o r 

1 of 5 (R.) 


grandfather or 


1 son’s daughter 



full or consan- 



! h.l.s. ( 2 )* 



guine sister or 
sisters or full 

i 

1 

i 


1 

1 

Mother or true 

^ of 1 (It.) 


brother or con- 



Gran d mother 

8 

— T3 


sanguine bro- 



(maternal or 



ther or any 
residuary 



paternal) (J) 



Nos. 16—25. 



Husband 

II 

> 


* The easier method of Bolvin^ Noh. 38 and 39 is to first assign share to the 
husband or wife, then distribute the residue between the daughter and the 
son’s daughter in the ratio of their originally fixed share i and the ratio is 
3:lor!:-i 

* If there were more than one, viz.^ son’s son’s sons and son a sons 
daughters the residue (i) would be distributed among them, the male 
taking the double share. 

* In problems Nos. 44 and 46 we first assign shares to the husband or wife ; 
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GENERAL ILLUSTRATION 


Shares 

No. 

1 of (R. ) 

=U 

48 

i of,; (R.) 

i 

H=3^2 


II 


1 

H 


i (li.) 

1 

1 

1 

1 

49 

11 

a^:a 

50 

1 

B 


1 (R.) 



No. 


45 


4(j 


47 


Heirs 


Daughter o 
son’s daughter 
h.1.8. (i) 

Mother or true 
grand mother 
(maternal) (I) 

Wife or wives ... 

Daughter or 
son’s daughter 
or son’s son’s 
daughter* 


Wife or wives ... 


Father or true 
grandfather or 
full or consan- 
guine sister or 
sisters or full 
or consanguine 
brother or any 
residuary 
Nos. 16—26 


Daughter or 
son’s daughter 
or son’s son’s 
daughter 


Mother or true 
grand mother 
(maternal) 


Father 


Heirs 


Daughter or 
son’s daughter 


Mother or true 
grand mother 
(maternal or 
paternal) 

! 

True grandfather 
or full or con- 
sanguine sister 
or sisters or 
full or consan- 
guine brother 
or any residu- 
ary Nos. 16—25 


Illustrations of 
daughter together 
with three heirs 

Daughter 

Son’s son 

Son’s daughter 


Husband 

Daughter 

Son's son orl 
son’s s 0 n’s | 
son’s daugh- }• 
ter or son’s 
daughters 

Husband 


Shares 


4=1 


4 


l(R.) 


^ — 1^5 

5 of i (R.) 

i of i (R.) 
=t’5 

i= A 

i=i 


i (R.) 


4 




theroafter we distribute the residue between the daughter and the mother i 
the ratio of their shares ^ and i, , 3 : 1 or | : L 
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No. 

Heirs 

1 

Shares 

No. 

Heirs 

Shares 

51 

Daughter 

Son’s son^ or') 

2i = S 

56 

Daughter 

i=il 


son^s son’s 
son’s daugh- ^ 

1 (H.) 


Son’s son* h.l.s. 



ter or son’s 
daughters. J 



Wife or wives 

8 =2^4 


Wife or wives 

1 

ii 




52 

Daughter 

'i = 1 


Father or true 



Son’s son 

3 of g (H.) 


grandfather or 



= 8 


mother or true 



Son’s daughter 

k of il (R ) 
1 


grandmother 



Wife or wives ... i 

1 

“ 8 

1 

8 

1 8 

2 = ({ 

57 

Daughter 

1 8 

2 

58 

Daughter 





Son’s son’s' 

i (K.) 


Son’s son* h.l.s. 

1 (K.) 


son^s daugh- ^ 




ter 

1 


Father or true 






grandfather 



Father or 

1 

1 



! 

grandfather or 


Mother or true 

e 


mother or true 



g r a ndrnother 



grandmother 


1 

(maternal) 


54 

Daughter 

58 

Daughter 

II 

i 


Son’s daughter^ 


Son’s daughter’s 

II 



Son’s son’s son^ 1 






Son’s son’s > 
daughter^ J 

§ (H.) 


Son’s son’s son* 

1^8 (R.) 

55 

Daughter 

II 


Husband 

ee** 

II 


Son’s son^ h.l.s. 

(H*) 





59 

Daughter 

II 


Husband 

II 


Son’s daughter * 



Father or true 

II 





grandfather or 
mother or true 


Son’s son’s son* 

(K.) 



grandmother 


, 

Wife or wives 

i 8 

H—2I 


* The result will be the same in the case of son’s son’s son h.l.s, or son’s 
son’s daughter. 

* Whether one or more. 
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GENERAL ILLUSTRATION 


No. 

Heirs 

Shares 

1 

1 

1 .... - 

No. 

Heirs 

Shares 

60 

Daughter 

1 «8 

64 

1 

Daughter 

li 


Son’s daughter 

Son's son’s sen 

1 (R>) 


Son’s daughter 
or son’s daugh- 
ters 

II 


Father or true 
grandfather or 

* 

1 

Husband 

1 

II 


truo grand- 
mother (mater- 
nal or paternal) 

Daughter 

Husband 

Son’s son s son 

Son’s son’s 

diiiihgter : 

02 Daughter 
Husband 


Son’s son’s 
sons 

Son’s son’s 
daughters 

00 Daughter 


Son’s daughter 


Husband 


Father or true 
grandfather or 
mother or true 
grand mother 
(maternal or 
paternal) 


Full or cons an- («.) 
gmne sister or 
sisters 


l — 0 

I— 

5 of I (R.) 
Ufi 


i (H.) 


1 — « 

2 

reduced 

to 

reduoed 

to 

1-8 
4 — T8 

reduced 
to xir 

reduced 

to 1*5 


6.0 Daughter 

Son’s daughter 
or son’s daugh- 
ters 

Husband 

Full or consan- 
guine brother 
or any residu- 
ary Nos. 16—25 

66 Daughter 

Son’s daughter 
or son^s daugh- 
ters 

Wife or wives 
Father or true 
grandfather 

67 Daughter 
Son’s daughter 

or son’s daugh- 
ters 

Wife or wives 

Pull or consan- 
guine sister or 
sisters or full 
brother or oon- 
sanguine 
brother or any 
residuary Nos. 
16-25 


i — fl 
2—12 


1 — S 
fl -12 


1= A 

4—18 


(li.) 


S®J (K.) 


1 = 
i = !>\ 


1 8 

a “8* 


A m 


LAW OF INHERITANCE 
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GENERAL ILLUSTRATlOl^ 



Heirs 


Illustrations of 
daughter to- 
gether with 
four heirs. * 

Daughter 


Son’s son and | 
son’s (laughter J 


Husband 


Father or true 
grandfather or 
mother or true 
grand mother 
(maternal or 
paternal) 

Daughter 


vSon’s son and \ 
son’s (laughter j 


Wife or wives 

Father or true 
grandfather or 
mother or true 
grand mo t her 
(maternal or 
paternal) 


1 

Shares 

No. 

Heirs 

Shares 


76 

Daughter 




Son’s son and \ 
son’s daughter J 

1 


i 

Father or true 
grandfather 

i 

1 

1 

iV (ii.) 


Mother or true 
grandmother 

1 

II 

1 i 

Daughter 

Ii 

il 

\ 

Son’s son and ] 
son’s daughter J 

1 

3 

i 

1 


True grandfather 

1 « 

1 


1 

i 

True grandmother 

1 

3 


78 

Daughler 


(K.l 


Son’s son 

IN 

• 

1 8 

3 —25 


! 

1 

1 

Wife or wives 

Ii 

IN* 

II 


1 

Father or true 
grandfather 

II 



Mother or true 
grandmother 
(maternal) i 

-HI 

il 

•N© 


* Son’s son one or more with son’s daughter one or more take as residuaries 
the son’s son taking the double share* viz,^ in example 74. 

Son’s son =2/8 of 1/12 = 2/36. 

Son’s daughter =1/3 of 1/12= 1/36. 

Since son’s son and son’s daughter are grouped together as residuaries 
illustrations Nos. 74—77 are really cases of the daughter with three heirs 
only. 
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No. 

Heirs 

Shares 

79 

Daughter 



Son^s son^ 

i 


! 

1 

Wife or wives ... 

1 8 

J? 


True grandfather 



True grand- 

i 1 i - 

II 


nalor paternal) 


80 

Daughter 

a — 1% 


Son’s daughter 

_ 


Son’s son’s son 
Son’s son’s 
daughter 

iV 


Husband 

8 

1 

81 

Daughter 

1 2 


Son’s daughter 

1 — 4 


Son’s son’s son ] 
Son’s son’s > 

daughter J 



Wife or wives 

— 3 

82 

Daughter 

1—8 


Son’s son 1 I i /o \ 
Son’s daughter J ^ * 

True grandfather 

Frue grandmother 


No. 

Heirs 

Shares 

88 

1 

Daughter 

occ 

il 

i 

1 Son’s daughter 

a 

! Son's son’s son 
Son’s son’s ; 
daughter J 

1 

H (R.) 

I 

Father or true 

' 1 A 1 

0 


mother or true 
grandmother 
(maternal or 
paternal) 

84 Daughter^ 

Son’s daughter 

I 

Son’s son’s son | (K.) 


Wife or wives « = 

Father or true 
grandfather or 
mother or true 
grandmother 
(maternal or 
paternal) 

85 ' Daughter a = 

Son’s daughter 1 

Son^s son j 

I 

Father or true 
grandfather 

Mother or true 
grandmother 
(maternal) 


' With son’s daughter it will become a case of five heirs. 

* This can be converted into a case of five heirs by including Son’s son’s 
daughter along with the son’s son’s son as residuaries and the number of heirs 
may be further increased if we include son’s son’s daughters of higher degrees 
along with son’s son’s son’s son h* 1. s. of a lower degree. 

F. 26 


2&4 


GEkERAL ILLTJST^TION 


No. 

Heirs 

Shares 

No. 

Heirs 

Shares 

86 

Daughter 

Jl — a 

2— g 

80 

Daughter 

•■0- 

dnced tOg? 


Son’s daughter 1 

h (H.) 



f 

Son’s son J 


Son’s daughter 

re- 
duced to 



True grand- 



Wife or wives ... 

H=g\re- 


father 

1 




duced to gV 


1Viie grand- 

i 


i 

j Father 

5=2^ re- 


mother 



1 

1 

1 

duced to 

87 

Daughter 

i=T ®3 re- 


[Mother or true ... 

i=gV re- 



duced to 

re- 


I grand mother 
} (maternal) 

duced to 5^7 


Son’s daughter 


j 

re- 



duced t o 1*5 

1 = 1 ^ re- 

90 

1 Daughter 

duced to Jf 


Husband 





duced to 1*75 


Son’s daughter 

5 = SV ’■P' 



re- 


or sod’kS daugh- 

duced toi^x 

i 

i 

Father 


ters 


I 

duced to ^*15 

i=T*5 re- 


Wife or wives ... 

1 

H = re- 
duced to 


Mother or true 

1 

T r u e grand- 

^ = 1 ^ re- 


grand mother 
(maternal) 

duced to ^*5 

i 

father 

duced 

88 



1 

i 

Mother or true 

re- 

Daughter 

re- 
duced to 

re- 

i 

1 

i 

I 

grand mother 
(maternal o r 
paternal) 

duced to ijV 




Son’s daughter 

i 

91 1 

1 

Daughter 

2=T®g 

duced 10 ja 


Husband 

| = x *2 re- 


Son’s daughter 

4==l1f 



duced to 

i 

or son^s daugh- 
ters. 



'f rue grand- 

4= A re- 


Husband 

i ~ A 


father 

duced to x*g 


Full brothers, full 

A (H.) 



4 = re- 


sisters, or con- 


Mother or true 


sanguine bro- 



grand mother ' 

duced to 


thers, sisters 



(maternal o r 


or any residu- 



paternal) 



ary Nos. 16—26 



lljxainples 90 to 96 are really cases of the daughter with three heirs sinoe 
we can group the brother and sister as residuaries. 
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No. 

Heirs 

Shares 

No. 

Heirs 

Shares 

92 

1 

Daughter 

1 — 12 

2 — 5? 

95 

1 

Daughter 



1 

Son’s daughter or 



Wife or wives... 

± 8 

8 — 2? 


son’s daughters 
Wife or wives ... 

A — 8 

! — m 


1 

Mother or true 

II 




grandmother 


Pull broth ers, 

21 (F-) 


(maternal o r 

t 


full sisters or 


paternal) 



consanguine 
brothers, con- 



Full brothers, 

2^ (li.) 


sanguine 



sisters or con- 



sisters or any 



j sanguine bro- 



residuary 



thersor sisters. 



Nos. 16 — 25 

j ' 

I 


— ' 

— .. — 

93 

Daughter ... 

J. 8 

- 

j 


> 

1 

j Illustrations of 



Son’s daughters 

1 

S 


! daughters with 






i one heir. 



Mother or true 



1 

1 



grandmother. 

! 

96 

1 

1 

Daughters 

Fi 



Full brothers, 

(H-) 

j 




full sisters or 


Son’s son, h.l.s. 



Gonsa n g u i n e 



or father or 


! 

brothers, con- ! 

i 

1 

1 

1 ' 

true grand- 



sanguine sis- 


1 

father or full 



ters or any 



brother, sister 



residuary 



or consanguine 



Nos. 16 — 25. 

1—6 

2 — 


brother or sis- 
ter or any 


94 

Daughter 


resid uary 
Nos. 16-25. 

1 

• 



Husband 

i = T"2 




Mother or true 


97 I 

Daughters 

? = (3+T5 


grand mother 
(maternal o r 



by return) 



paternal) 



Husband 

i 


B'ull brothers, 

A(R.) 

1 




Pull sisters 
or consanguine 
brothers, or sis- 

98 

Daughters 

by return) 




ters. 



Wife or wives ... 

1 

1 

•8 


Examples 90 fco 96 are really cases of the daughter with three heirs since 
we can group the brother and sister as residuaries. 
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GENERAL ILLUSTRATION 


No. 

Heirs 

Shares 

i 

j 

No. 

1 

i 

i 

j Heirs 

1 

\ 

99 

1 

1 

Daughters 

1 

1 

2 4 . j 

3 — 5 in- 
creased to^i 

1 

104 

1 

1 

j 

Daughters 

1 


I 


Shares 


i = T [®2 re- 
duced to x ®5 


! Mother or true 

I 

i prandinothers. 

/ 

Illustrations of 
daughters to^ 
gether loith 
two heirs. 

100 Daughters 

' Son’s son or" 
i son’s sons 
i Son’s daughter - 
! or son’s! 

I daughters. J 

1 

! 

101 i Daughters 

Son’s son 

I 

I 

Husband 

102 ' Daughters 

i 

I Son’s son o r 
Son’s son’s son 
h.l.s. 


J increased 



Husband 

Father or true 
grandfather 


105 


Daughters 


• • • 


ii 


i 

3 


T2 (t^.) 

5^? (H.) 


I Husband 

i 

i 

I 

Mother or true 
gran dmother 
i (maternal o r 
I paternal) 

i 

106 j Daughters 
i Husband 


I 

Full brother or 
sister or con- 
sanguine bro- 
ther or sister 
j or any re- 
siduary Nos. 
I 16—25. 


107 


Daughters 


» • . 


1 a 
?=“X ®2 re- 
duced to A 

1 Q 

B= T 2 re- 
duced to 

i = re- 
duced to A 
i=A re- 
duced to 

! 4 ~ A re- 

Iduoed to 



I 3 

4 = T2 


tV (H.) 


1 



108 


Wife 

Daughters 
Son’s son h.l.s. 


• •• 

I 

I 

• j 

I 

I 

I • » 


i (K.) 


Father or true 
grandfather or 
mother or true 
gran dmother 
(maternal o r 
paternal) 


j Wife or wives... 


J — .s 

2$ 


108 


Father or true 
grandfuthejr. 
Daughters i*.,. 

Wife i 



t of (R ) 

—as 



Mother or true 
grandmother J 
(maternal or 
paternal) 



* first assign to the wife her share thereafter distribute the 

residue J between the other two heirs in terms oS their share I and i.e , 
6 or 4/6: 1/6, 
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No. 

Heirs 

1 

Shares 

1 

No. 

! 

Heirs Shares 

1 

109 

Daughters 

! 

3=2i 

1 

1 18 

1 

Daughters ... 



1 

1 


Full brother ^ ; 


Wife or wives... 

Ki- 

ll 


Pull sisters or 1 




1 

1 

consanguine i (K.) 



i 

1 

1 

brother and j j 


Full brother or 

2^1 (K.) 


sisters. J 


sister or con- 


1 

1 

! 


sanguine bro- 

1 

1 

i 

1 

! 


ther or sister 


I 

1 

! 

Illustration of 


or any rosidu- 


! 

j 

daughters toge- | 


ary Nos. 


1 

1 

ther with three ! 


16—25 


i 

1 

! 

! 

heirs. i 

110 1 

1 

1 

Daughter 

II 

1 

114 ; 

1 

Daughters' , i-A 

i 

( 




\ 

Son’s sons ...I 


Father or true 

1 

'jh 



1 

1 

1 

grandfather 


! 

1 f I? \ 

Son’s daugli- f 

1 




ters J 


Mother 

1 

1 

1 1 

i 

1 

( 

1 

i 



' f 

1 

Husband ... i 1=12 

111 

Daughters 

II 


1 

1 

1 


1 

115 1 

Daughters ... 1 3 = 2 ? 

1 

Mother or true 

X 

1 

i 

1 

1 

1 

grandmo ther 



Son’s sons ... 1 i 

j 

(maternal o r 



i 2\(1U 

1 

paternal) 

i 

1 

1 

1 

Son’s daughters J i 


i 



rrue grandfather 

j 

1 

j 

1 

Wife ... 1 

i 

j 


112 

1 

Daughters 

11 

i 

116 Daughters ... ' 

OSIU 

II 


Mother or true 

h 

I 

1 Son’s sons ... ] ' 



grandmother 

t 

Full brother or 

Son’s daugh- ' i 

i (ti.) 



i 

1 

, j 

ters J i 



sister or con- 
sanguine bro- 

Father or (rue i 


! 

j 

ther or sister. 


grandfather 1 

I 

1 


' ExampleB 114, 115 116 and 117, are also similar to Nos. 101*^103 and the 
result will be the same if instead of the son’s sons we had son’s son’s son 
h. 1. B. of lower degree. The son’s son’s son h. 1. 8. and the son’s daughter of 
equal or higher degree will Inherit as residuaries. 
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GENERAL ILLUSTRATION 


No. 

1 

1 

Heirs 

1 

! 

Shares 

i 

No. 

Heirs 

1 

i Shares 

1 

1 

117 

j Daughters ... 1 

1 

1 1 

1 1 

~ — 4 

'i — Fi ! 

1 

121 

Daughters 

i 

g = 1 * 1 , re- 
duced to t*b 

i 

1 

Son’s sons ... 

1 



Husband 

; i = t1,re- 

‘i 

I 

( 

1 

Son’s daugh- 


i (H.) 


T rue grand- 

duoed to X 3 

i=r% *■*- 

f 

ters 



, 1 

1 

father 

duoed to 


Mother or true 

T 

a 

i 

( 1 
1 ' 

' 1 

True grand- 

II 

> 


grandmother 


i 

mother (pater- 

reduced to 


1 



nal) 

T*B 

118 

j Daughters^ ... 

— 1 0 
3—24 



I 



122 

Daughters 

II 

> 


Son’s sons 

1 

24 

i 

1 

i 

Husband 

II 


' Father or true 


1 

1 


grandfather 

f 1 

Full brothers, 

1 

1 


1 

; Wife or wives... 

i 

1 

.1 n 

8 — 2? 

1 

j sisters or oon- 
j sanguine bro- 
; ther, sisters . 

1 1^2 ( it. ) 

f 

1 

} 

119 

! Daughters 

3 21 

128 

1 





i Daughters 

•1 — M 


i Son’s sons 

! 2^1 

1 

1 

1 

duoed to 2 ? 


Wife or wives 

Mother or true 
grandmother 


120 j Daufxhters 


I — 3 
fi —jj 


1—4 
C -2? 


Wife or wives ... 


Father or true 
grandfather 


, 5=1®!! re- i 
(iuced t0i®5 


Husband 


Father or true 
grandfather 


Mother or true 
grandmo th er 
(maternal) 


1 


I = A re- 
duced to ij 


i = A re- 
duced to 1% 


i=Are- 

duoed 


124 


Mother or true 
grand mother 
(maternal) 

Daughters 
Wife or wives ... 


True grand- 

father 

True grand- 

mother 


i=A re- 
duoed to 

5 = A re- 
diiced t/O 

1 —4 
6—54 

reduced to 

3=iS re- 
duced to 

^■=3% re- 
duoed to TjV 

re- 
duced to ^ 

re- 

duoed to ijV 


^ In examples 1 18 and Il9 the result will be the same if we Kfoup 
son’s (laughter along with son’s son, they both will inherit as residuaries, and 
the number of heirs will be incr^sed to four. 
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No. 


125 


Heirs 


126 


127 


128 


Daughters 

Wife or wives 

Mother or true 
grandmother 

Pull brotliers or 
sisters or oon- 
s a n g u i n e 
brothers or 
sisters, or any 
residuary Nos. 
16—25 

Daughters 

Wife or wives ... 

Full brothers, 
full sisters or 
consanguine )• 
brothers, sis- 
ters. 

Daughters 

Mother 


B'ull brothers 
Full sisters or 
consanguine 
bro t h e r s , 
sisters 
Daughters 


I 




True grand- 
mother 

Full brothers,^ 
Full sisters or 
c on sanguine 
brot h e rs , 
sisters j 


Shares 




=Ji 


i __ 

Ji — 


h= 


1 

27 


8 

27 


2 ^ 


It.) 




1 H 

H — 27 


2*7 O 


B 




1 

B 


r' — 4 


1 

B 


4 (R) 



129 


Heirs 


Illustrations of 
daughter together 
with four heirs. 


Daughters 


Son’s son 
Son’s daugh- 
ter 


Wife or wives 


Father or true 
grand father 
Mother or true 
gran dmot her 
(maternal or 
paternal) 


! 80 


181 


Daughters 


Son’s daughters,' 
Son’s son’s sons, 
Son’s son’s 
daughters 


Husband 


Daughters 

Son’s daughter, \ 
Son’s son’s sons, 
Son’s son’s 
daughters 

Wife or wives ... 


Shares 


30 


27 


I H 


] 

B 






8 

12 


\\ (R*) 


i H 

4 ~-T 2 




=il 


(R.) 


27 




Si 


^ In examples 130, and 131 eon’s son’s daughter of a lower degree, and the 
son's daughter are made rosiduaries with the son’s son’s son (he may even be 
of a lower degree) they all inherit as residuaries. 



GEMEfiAt ILLtrSTRATlON 


No. 

1 

Heirs 

Shares 

No. 

f 

Heirs 

Shares 


Daughters 

! 5=*lt 

138 

Son’s son or 'i 



1 

Wife or wives ... 



sons 1 

1 Son’s daughter j 

■il (H) 


t 

j 

or daughters J 


/ 

Mother ... 

II 


Father or mother 

i 


Pull brother, 'j 



or true grand- 

1 

1 


Full sister or 1 

A (II.) 


mother or true 



consanguiiie | 
brother, sister J 



grandfather 



— 

— 

139 

Ron^s son or sons 

(R)- 


Illustrations of 
son' 8 son together 



Husband 

i = 


with one heir. 



Father or motlu^r 

i=i% 

133 

Ron’s son 

F< 


or true grand- 


Ron’s (laughter 

1 

rt 

f (H) 


mother or true 
grandfather 


134 ! 

Son’s son or 




! 

sons 


140 

Son’s son or 

(li.) 





sons 



Husband 

1 

4 




136 

Ron’s son or 



Wife or wives . . 

• 

il 

H (H) 

1 

1 


sons 


1 

Father or mother 

II 


! 

Wife or wives .. 

\ 

] 

n 

i 

or true grand- 
mother or true 


13(5 

1 

Son’s son o r 


1 

! grandfather 


1(H) 

1 

i 



sons 


141 

Ron’s son or sons 

t (R.) 


Father or mother 



Father or true 

i 


or true grand- 
mother or true 



grandfather 



grandfather 



Mother or true 

1 

c 




1 

gran draother 



Illustrations of 
son's son together 


j 

(maternal) 



with two heirs. 


142 

Son’s son or sons 

S(R.) 

137 

Son’s son or ] 





sons [ 

1 (R) 


True grand- 

A 


Son’s daughter [ 


mother 


or daughters J 






Wife or wives ... 



True grand- 

1 

TT 


A 


father 

1 

- 1 
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No, Heirs Shares 


Illustrations of 
sons^s son together 
with three heirs.* 

143 Son^s son or ) 
sons 

^ T2 (H-) 

Son's daughter 
or daughters J 

Husband ... 

Father or mother ^ = i^y 
or true grand- 
mother or true 
grandfather 


144 Son^s son or') j 
sons j 

Son’s daugh- [ ni (^^•) 
ter or daugh- 
ters J 

Wife or wives ... 

Father or mother i— A 

or true grand- 
mother or true 
grandfather 


145 Son’s son o r") 
sons 

}■ t (H.) 

Son’s daughter 
or daughters J 

Father or true J 

grandfather 

Mother or true i 

grandmother 
(maternal) 

• Illustrations Nos, }49— U® 

F. 27 


No. 

1 

1 

i 

Heirs i 

i 

Shares 

" 1 

1 

146 

: 

Son’s sons] 
Son’s daugh- > | 

i (H.) 

’ 

1 

ters J j 

1 


1 

I 

1 

1 

True g r a n d - 1 
father 

1 



'Pruc grand-! 
mother ! 

i 

147 

1 

Son’s son or ! 

1 

•h (H.) 

1 

sons 



Husband 



Father or true 
grandfather 

i=l**2 


Mother or true 
grandmother 

1 


148 

Son’s son or 

Ta (I^-) 


sons 



Husband 



True grand- 
father 



True grand- 
mother 

i=T*a 

I4f! 

Son’s son or 

if (H.) 


sons 



Wife or wives 

■ i=a1t 

1 


Father or true 
grandf a t h e r 

< 

II 

- 

Mother or true 
grandrn other 
(maternal) 



are similar t>o 189 — 149* 
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GENERAL ILLUSTRATION 


No. 1 

Heirs 

i Shares 

No. 

Heirs 

Shares 

1 

150 

Son’s son or sons 

M (H.) 

1 

154 

Son’s daughter 

i=(i+i 



1 

1 

1 


by return) 


Wife or wives . 

i 

• • 

1 

3 — .S ' 

! 

1 1 

1 

Husband 

\ 


True grand 


< 

II 

1 


X=(4+i 


mother 

1 

1 55 

I 

Son’s daughter 

1 

1 

1 

i 

by return) 


Tnie grand 

- 

II 


Wife or wives 

1 

s 


father 

j 


1 





1 

1 


156 

! Son’s daughter 

h 


Illustration of 





son's son to^ 



Father or true 

i 

1 

gether with 



grandfather or 


1 

j 

four heirs r 


1 


full brother or 
sister or con- 


151 

Son’s sons] 

1 

1 

(H) 


sanguine bro- 



Son’s daugli- 

> i 


ther or sister or 

i 


tors J 

1 

1 

1 


any residuary 
Nos. 16-25 

1 


Wife or wives . 

• • 


157 

Son’s daughter 



True grand 

- 

< 

II 



increased 

1 

1 

mothers^ (mater- 
nal and paternal) 



t-o f 







Mother or true 

\ 

i 

Illustrations of 

1 

1 


grandmoth er 

increased 


son's daughter 
together with 

1 



to J 


one heir,^ 




Illustrations of 


152 

Son’s daughter. 

• * 



Husband to-- 



Sou’s son’s son. 




gether with 



« • 

5 (H.) 

1 

1 

one heir. 


153 

Son’s daughter 


1 

1 

1 





increased 

158 

Husband 

i 




loi 

i 



Son’s sons 


i 

1 «« 


Mother, father, 




1 


true grand- 

by return) 


daughter o 

r 

increased 


mother or true 


daughters 


to J 


grandfather 



* Similar to the case of three heirs, vide No* 144$ and when with 
ImsbaYid vide No. 148. 


t We do not propose to state all oases of son’s daughter with two or 
more heirs } their cases are identical with the cases of daughter or daughters 
with other heirs as stated in previous oases. 
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No. Heirs Shares 


159 Husband^ ... i 

Full brothers, j (H.) 
or sisters or 
consanguine 
brothers or sis- 
ters or any 
residuary Nos. 

16-25 


Illustrations of 
Husband t o ~ 
gather with two 
heirs. 

160 Husband ... 

Father ... iof^ — f 

Mother ... JofJ = J 

161 Husband ... 

Father ... § (R.) 

True grand- J 

mother (mater- 
nal) 

162 Husband ... i=S 

Mother ... 

True grand- J (R.) 

father or full 
brother or con- 
sanguine bro- 
ther or any 
residuary Nos. 

16—25 


No. 

Heirs 

Sliaros 

163 

1 

Husband 

True grand- 
11 ) other (mater- 
nal or paternal) 
True grand- 
father or full 
brother or con- 
sanguine bro- 
ther or any 
residuary Nos. 
10—26 

1 — H 

i (H. ) 

164 

Husband 

11 


Mother 

1 

reduced to 

1 


Full sister or 
consanguin e 
sister 

1=1 

reduced to 

f 

1 (if) 

1 

Husband 



Mother 

3=1 


Uterine brother 
or uterine sister 

i 

1H6 

Husband 

i = i 


Mother or true 
grandmother 

i 


Full brothers or 
cons an guine 
brothers 

i (R.) 


^ Similar will be the case if the husband were to co-exist with any distant 
kindred claes (i) or (ii) or (iii) or (iv) or with the successor by contract or the 
acknowledged kinsman or the universal legatee but in absence of all these the 
residue will devolve upon the husband by return radd. 





GENERAL ILLUSTRATION 



No. 

Heirs 

1 

Shares 

' 

No. 

Heirs 

Shares 

167 

Husband 


172 

Husband 



Mother or true 

i i 


Pull or consan- 

i (R.) 

♦ 

p:randmotlier 

II 


guine brother 
or brothers or 



Uterine brothers 


anv residuary 


1 

1 

or sisters 



Nos. 16—25 


j 

U)8 i 

Husband 

re- 






diioed to h 


Uterine brothers 






or sisters 



Mother or true 

h=l re- 





^.grandmother 

duoed to « 

173 

Husband 

re- 


Full or consan- 

.^ = ire- 



duced to 


guine sisters 

duced to 1 


Full sister 

re- 

169 

Husband 

i 

’4 



duced to 





Consanguine sis- 

J reduced 


Full brothers 

Full sisters or 

• 

> ^(R.) 


ter or sisters 



c 0 n s a n g ume 
brothers or sis- 

174 

! Husband 

1 

•!=§ re- 



ters 




duced to 

170 

Husband 

i=i 


Full or consan- 






guine sister 

duced to ? 


True grand- 

i of 


i 


1 

1 

mother (i) 



i 

1 

j Uterine brother 

i reduced 


» 



j or sister 

to^ 


Uterine brother 

i of i (R.) 


j 


or uterine sis- 
tor (|) 

i 

176 

Husband 

i=f re- 
duced to i 

171 

Husband 


1 

1 

1 

Full sister o r 

i=| re- 


Full or consan- 

i (R.) 


cons an guine 

duoed to 8 

i 

1 

guine brother 
or brothers or 

1 1 

sister 

1 



1 

j 

any residuary 
Nos. 16—25. 



j 

Uterine brothers 

re- 

! 




1 or sisters or 

duced to 1 

j 

i 

Uterine brother 

i 

‘ 1 

1 

brother and sis- 

! 

or sister 


1 

1 1 

i 

1 1 

ter 

j 
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No. 

1 

Heirs 

Siiares 

1 

No.l 

Heirs 

Shares 

170 

Husband 

re- 

179 

Husband 

ICfr- 

II 



dueed to U 


Uterine brothers 



Full sisters or 

re- 


or sisters or one 


0 ons an guine 

duced to 1 


uterine brother 



sisters. 



and sister. 



Uterine brother 

J I educed 


Full brother or 

h (It.) 


or sister. 

to^ 


cons anguine ' 




i=§ re- 


brother or any 
residu ary 


177 

Husband 


Nos. 16'- 2o. 


(luoed to ^ 



*> ^ 


Illustrations of 



Full sisters or 

S = 1 re- 


• • 
Husband toge- 



0 on s an guine 

duced to 


ther with three 



sisters. 

i 

1 


heirs. 





180 

Husband 

1 — a 
- "" (\ 


Uterine brothers 

3 = § re- 





or sisters or 
brother and 

duced to § 


Mother or true 
grandmother. 

! 



sister. 

1 

1 



Husband 

1 

i — . 8 

2 —ifs re- 
duced to ^ 

1 

Full sisters 

Full brothers or 

• 

1 

1 

[ 8 (It.) 

1 




c ons a n guine 


T r u e grand- 
father. 

i reduced 
to ^ 

1 

brothers and 
sisters. 

1 

J 




181 

Husband 

i — 8 


Full sister o r 
0 onsan guine 

re- 

duced to f 


Mother, or true 

h 



grandmother. 



sister. 



Uterine brothers 






or sisters. 

1 


178 

Husband 

i=§ 

182 

Husband 

re- 
duced to (] 


Uterine brotlier 

w 


Mother or true 

i reduced 


or sister. 



grandmother. 

to i 


Full or consan- 

g(H.) 


Full sister 

re- 


guine brother 
or any residu- 




duced to 8 


duary Nos. 



Consanguine sis- 

J reduced 


16-^25. 



ter. 

to 8 
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general tLLtrsTRAflON 


No. 

f 

Heirs 

Shares 


Heirs 

Shares 

183 

1 

Husband 

1 = 8 re- 

186 

Husband 




duced to 8 


Mother or true 

i 

• 

Mother or true 

i reduced 


grandmother 


grandmother. 

to ^ 



f 


^ =8 re- 


Full sister or ] 



Full sister or 


sisters 

8 (H) 


cons an g uin e 

duced to H 


Pull brother 


sister. 



or brothers 


j 

1 

1 

1 

Uterine brother 

8 reduced 

187 

Husband 

^ ==1 red lie- 

1 

184 

or uterine sis- 
ter. 

to 8 


Mother or true 
grandmother 

ed to 1 . 

J reduced 
to 8 

Husband 

re- 



Mother or true 

duced to 8 


Pull sister 

] 

i = f reduc- 
ed to I 


i reduced 




grandmother. 

to 1 


Con sanguine 

J reduced 





sister 

to J 


Pull sister or con- 

2=8 re- 

188 

Husband 

i =8 


sanguine sister. 

duced to 1 


Mother or true 

i 


Two or more 

1 A 


grandmother 


3 = 1 re- 





uterine bro- 

duced to 1 


Pull brothers or 

8 (H.) 


thers or sisters. 


0 0 n s a nguine 
brothers or any 
residuary Nos. 



185 

Husband 

i=| re- 
duced to 8 


16—25 

1 





Uterine brother 

1 

V 


Mother or true 



or uterine 



ff reduced 


sister 



grandmother. 

to i 

189 

Husband 

2 =S reduc- 


Pull sisters or 




ed to f 


S=| re- 




0 0 nsanguine 

duced to 8 


Mother or true 

i reduced 


sisters. 



grandmother 

to^ 



8 reduced 


Pull sister or 

i =f re- 


Uterine brother 


consa nguine 

duced to w 


or uterine sister 

to 8 


sister 

# 
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No. 


Heirs 


190 Husband 


Mother or true 
grandmother 

Fall sisters or 
oonsan g ii i n e 
sisters 

Uterine brothers 
or sisters 

191 Husband 


Mother or true 
grandmother 

Full sisters or 
oonsangii ine 
sisters 


or sisters 


192 Husband 


mother 


or sister 


16-25. 


Shares 

No. 

J = § reduc- 
ed to 

i 

J reduced 

to 1*0 


1=^ reduc- 
ed to ^ 

193 1 

1 

J=S re- 

duced to 

] 

.\=g reduc- 
ed t o 


i reduced 
to TO 


reduc- 
ed to 


^ = S re- 
duced to T®o 

194 

II 


" i 


4 

195 

2 (R.) 

0 

y 

1. 



Heirs 


Shares 


the husband 
together with 
four heirs. 


Husband 


grand m other 




1 

e 


'ull brother, 
sister or con- I, l p, 
sanguine bro- ( ® 
thor, sister j 


or sister* 


Illustrations of 
wife or wives 
together with 
one heir,\ 

Wife or wives ... 

Father or mother 
or true grand- 
mother or true 
grandfather 

Wife or wives ... 

Full brother or 
sister or con- 
sanguine bro- 
ther or sister or 
any residuary 
Nos. l6-25t 


2 


i 

i(R-) 


i 

i{R.) 


• This case is similar to No. 192, here the Pull sister is taken as a separate 

heir. 

Similarly the residue will go in default of these heirs to the distant 

kindred class (i) or (ii) or (iii) or (iv) or to tW ft 

acknowledged kinsman, or the universal legatee; but m absence of all tbes 

will devolve under the Hanad Law upon the wife. 
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GENERAL ILLUSTRATION 


( 


No. 

Heirs 

j 

Shares 


Illustrations of 
wife or wives 
together ivith 
two heirs. 

1 


/ 

H)R 

Wife or wives ... 

1 

1 

1 

4 


Father 

§ of 1 (li) 
=1 


Mother 

i of 1 ai) 

= 4 

197 

Wife or wives .. 

4 ==T2 


Fatlier 

/a (H.) 


IVuo ^ r a n d- 
mother (mater- 
nal) 


198 

Wife or wives .. 

1=1% 


Mother 

1 



i True gran cl- 
father or full 
brother or con- 
sanguine bro- 
ther or any 
residnarv Nos. 
16—26 ‘ 

T% (R.) 

1 

1 

199 

% 

Wife or wives... 

.1 8 

4— XS 

) 

True grand- 
mother 

i = ^ 

1 


Prue grand- 
father or bro- 
ther or consan- 
guine brother 
or any resi- 
duary Nos, 
16—25 

(i^ .) 

» 

1 



Heirs 

1 ' 

Shares 

1 

1 

200 

! 

1 

Wife or wives ... i 

1 

' 1 3 

5 re- 

duced to ^ 


Mother 

^ re- 

dnced tO'^ 


One full sister 
or one consan- 
guine sister 

| = x% re- 
diiced to 

\ 

201 

Wife or wives .. 

1 

4 


MoMior(:i=g) ... 

I of 1 (R) 

=i 

1 

! 

1 

Uterine brother 
or uterine 
sister (J) 

^ of 1 (R) 

202 

Wife or wives ... 



Mother or true 
grandmother 

[ 



Full or consan- 
guine brothers | 

(R.) 

203 

1 

Wife or wives ... 

1 


Mother or true 
grandmotlier (^) 

^ of 1 (R.) 
= 1 


U (erine brothers 
or sisters or bro- 
ther and sister 

(i=§) 

'i of ? (R.) 
= 1 

i 

204 

Wife or wives ... 

|=/a re- 
duced tO^<) 


Mother or true | 
grandmother 

i=A re- 
duced to^ 


Full or consan- 
guine sisters 

!=x% re- 
duced to '/a 
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No. 


Heirs 


I 

Shares No. 


Heirs 


Shares 


205 Wife or 'wives ... 


210 Wife or wives ... l=iV 


Full brothers \ 
Full sisters or I 
cons a n g u i n e [ 
brothers, sisters/ 

206 Wife or wives ... 


(R.) 


1 — 2 
4—8 


Full sister or 5 of 3(11.) 
cons anguine 
sister (i = i) 

Uterine brother k of 3 (R,.) 
or sister J 


True grand- 
mother (i) 

Uterine brother 
or one uterine 
sister (^) 

207 Wife or wives... 

Full or consan- 
guine })rothers 
or any resi- | 
duary Nos. 
16—25 I 

Uterine brother 
or one uterine 
sister 

208 Wife or wives!.. 

Full brother or 
cons anguine 
brother or any 
residuary Nos. 
16—25 

I 

Uterine brothers 
and sisters 


i of-? (H.) 211 

a 

= 8 


i of I (11.) 
__ 

— a 


1 — 3 


12 (h*..) 


1 w. 2 


J — 3 

4 —12 


T2 (^^'•) 


1 4 
5 =T2 


Wife or wives ... i= 

reduced ro 

3 

IJT 

Kull sister or 2 = i 1 ? 
cons anguine reduced to 
sister 

Uterine brothers = 
or sisters reduced to 


212 Wife or wives .. 


1 — 

4—12 

reduced to 


Kull sisters or 
c o n s a nguine reduced to 
sisters 

Uterine brother i = i ®2 

or sister reduced to 

* 


Wife or wives ... 


4 —iz 
reduced to 


209 Wife or wives ... 


1—4 
^ — Iff 


Full sister ( 2 = 8 ) 3 of I (R.) 


» 

— Tir 


0 o n s a n guine 
sister or sis- 
ters (J) 


i of I (R.) 


Full sister.s or 3 = 1 % 
consanguine reduced to 
sisters xlr 

Uterine brothers ^ = 
or sisters or jreduced to 
brother and 
sister 




GENERAL iLLUS^RATION 


No. 


Heirs 


Sliares No. 


Heirs 


Shares 


214 Wife or wives... 

I 

True grand- 
mother J 

Fall sister or 
cons anguine 
sister (J=f) 

215 Wife or wives ... 

Uterine brother 
or sister 


Full or consan- 
guine brother 
or any resi- 
duary Nos. 
16-25 

Wife or wives ... 


216 


Uterine brothers 
and sisters 


4 of i (U) 
— . 8 
— IF 

I of ^ (R.) 


218 Wife or wives. 


1 — A 

4 — ig 

reduced to 


Mother or true 
grandmother reduced to 


Full sister 


- 1—6 
a— IF 


reduced to 


C 0 n s a nguine i = i *2 
sister reduced to 


219 Wife or wives.. 


4-/2 

reduced to 


Mother or truei ' i = 
grandmother ireduoed to 


Full or consan- 
guine brother 
or any resi- 
duary Nos. 
16—25 

Illustrations of 
wife or wives 
together loith 
three heirs. 

217 Wife or wives 

Mother or true 
grandmother 

Full sisters 
Full brothers, | 
consanguine ► 
brothers, sis- 
ters 


1—8 
4 — TF 






220 


Full sister or i = 

cons anguine reduced to 
sister 

Uterine brother i— iV 

or ulerine sis- reduced to 

ter. I ^ 

Wife or wives ... 

reduced to 

* 

Mother or true 
grandmother reduced to 


Full sister or 
cons anguine reduced to 
sister ^ 

Uterine brothers 
and sisters reduced to 

* 
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No. 

Heirs 

Shares 

No. 

Heirs 

Shares 

221 

Wife or wives ... 



224 

Wife or wives ... 

II 




reduced to 







8 

T7? 


Mother or true 






grandmother. 

i— A 


Mother or true 

1 — 2 

5 — T2 



A 


grandmother 


reduced to 


Pull brother or 




T^5 


brothers or 







consan guine 



Pull sisters or 


brother or bro- 



cons anguine 

reduced to 


thers 



sister 


8 

T5 


Uterine brother 







or uterine 



Uterine brother 



sister 



or uterine sis- 

• 

reduced to 





ter 


2 

HIS 

225 

Wife or wives ... 

4 = A 

ducedto x ®7 

222 

Wife or wives ... 


i = T2 


Mother or true 







grandmother 

duoed to A 


Mother or true 

A 




grandmother 




Two or m 0 r e 

2 ft 

3 = 12 I*®- 






full or consan- 

ducedto jif 


Pull brothers or ^ 




guine sisters 


sisters or con- 





i z= A re- 


s a n g u i n e 1 


(R.) 


Uterine brothers, 


brothers or | 




sisters 

duoed to 


sisters J 




A 





226 

Wife or wives ... 

? = A 

223 

Wife or wives ... 

1 

4 — X2 


Mother 

^=iV 




reduced to 


Uterine brother 

i— A 




1^5 


or sister 






Pull or consan- 

8 

T2 


Mother or true 


guine brother 


grandmother 


reduced to 


or any resi- 





2 

T5 


duary Nos. 
16--25. 



Pull sister 


i — 6 

2— 12 

227 

Wife or wives ... 

J — . 8 

4 — X2 




reduced to 


Mother 

1 2 

8 = 12 




A 


Pull sister 

2= A 




i=^ 


Oonsan guine 

X^2 (R*) 


0 0 n s a n guine 


brother or any 


sister 


reduced to 


residuary Nos. 





^8 


16-25. 
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GENERAL ILLUSTRATION 


No. 


Heirs 


228 


Wife or wives ... 


Mother or true 
grandmother. 

Full sisters or 
consan g ii i n e 
sisters. 

Ulorine brothers, 
sisters. 


229 


Wife or wives ... 


True grand- 
inolher. 

Uterine brother 
or sister. 

Full brother or 
consangii i n e 
brother or any 
residuary 
Nos. 16~25 


] llustraiions of 
wife or wives 
together with 
four heirs. 


280 


Wife or wives^... 
Mother or true 
grandmother 


Full brothers 
Full sisters or j 
consanuigne )> 
br 0 1 h e r s , 
sisters. 

Uterine brother 
or sister. 


Shares 

No. 

i ~ re- 
diiced to x ^7 

231 

u-* jir re- 
duced to ^ j 


re- 
duced to x\ 


reduced 
to fj 


i=i% 



•232 



^ (It) 

1 

1 

1 o 

^—fiy 

233 



1—2 

2 — 12 



Heirs 


Wife or wives ... 


Mother or true 
grandmother. 

Full sister. 


Consanguine sis- 
ter or sisters. 

Uterine brother 
or sister. 


Wife or wives ... 

Mother or true 
grandmother. 

Full sister 

Consan g u i n e 
sister or sisters. 

Uterine brothers, 
sisters. 


Wife or wives ... 

Mother or true 
grandmother. 

Full brothers 

Full sisters or 
consanguine ^ 
bro t h e r s, 
sisters. 


Shares 


i = re- 
duced to r% 

A re- 
duced to 

i = Tj re- 
duced to 

duced to 

1 — . 2 
— TU 

reduced 
to Tr 

4 = re- 
duced to 

i-h re- 
duced to /y 

re- 
duced to 
A re- 
duced to 

reduced 

to A 

1—8 
I— T2 


4=A(K.) 


Uterine brothers 
or sisters or 
brother and 
sister 



^ Thia case is similar bo No. 229. 
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LAW OF INHERfTANCE 


No. 

Heirs 

1 

Shares 

No. 

Heirs 

1 

Shares 


Illustrations of 



Full sister or 



father together 



consangu i n e 

increased 


with one heir,* 

1 



sister. 

to § 

284 

1 

Father 

•> 

240 

Mother or true 

g increase 1 



i 

3 


grandmother. 

to^ 


Mother 


Full sisters or 

= i in- 


285 

Father 



eonsan g u i n e 
sisters. 

creased 
to J 


True grand- 

1 

xs 




mother (mater- 


241 

Mother 


1 

nal) 


1 

i 


creased to rj 


- 

— 


Uterine brother 

i increased 


Illustrations of 
mother together 


242 

or sister. 

Mother or true 

to ;5 


with one heir,^ 

i 

J increas- 




grandmother. 

ed to i 

236 

Mother 

i 


Uterine brothers, 

i=§ in- _ 


T r u e grand- 

(li.) 


sisters. 

creased tofi 


father. 

243 

Mother 



237 

Mother 

J 

3 


Nephew or 

5 (R.) 


Full brother or 

i (K.) 


consanguine 



consa n g ui n e 


nephew or any 



brother. 

1 


re 8 i d u a r y 
Nos. 18-25 


238 

Mother or true 

g 





grandmother. 

Pull brothers or 



Illustrations of 
mother together 



f (H.) 


with two heivs. 


239 

consangu i n e 
brothers. 


244 

Mother or true 
grandmother 

i 

Mother 

i=i 





increased 
to 1 

1 


Full brothers 1 
Full sisters J 

i (R.) 


* For cases of father with two or more heirs vide preceding illustrations in 
cases of son’s daughters^ etc. 

t The case of the true grandmother or grandmothers whose fixed share is h 
is identically the same as the case of the mother taking hence their cases 
have been included. 
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GKNERAL ILLUSTSA2UUiV 


No. 

Heirs 

Shares 

No. 

Heirs 

1 

Shares 

246 

Mother or true 

i 

260 

Mother or true 



grandmother 


grandmother 


P^ull brother ... 

S (1^.) 


Pull sister 



CoDsan g u i n e 

Excluded^ 


Uterine brothers, 



sisters 



sisters 


24« 



251 

Mother 

J=f 

Mother or true 

i 




grandmother. 


Pull sister 

J=l 


Pull brothers ... 



Full nephew or 

J(K.) 


Uterine brother 

i 


consanguine 
nephew, i,e.^ 


247 

Mother or true 



any residuary 
Nos. 16—26 



grandmother 





Full brothers ... 

j 1 

Uterine brothers 

l(K.) 

252 

Mother or true 
grandmother 

i 


or sisters 


Full sisters 

§=^ 

248 

Mother or true 

1 


Consanguine 

! i 


grandmother 

increased 


brother or bro- 



to ^ 


thers 



Pull sister 

s— B 

increased 

258 

Mother or true 
grandmother 




to 1 




Consanguine 

B 


Pull sisters 

l=i 


sister or sisters ■. 

increased 


Uterine brother 




to 4 


or sister 

249 

Mother or true 

J increas- 

254 

Mother or true 

i 

reduced 


grandmother 

ed to 5 


grandmother 


Full sisters 

1=1 



to J 


Uterine brother 

increased 

tof 


Pull sisters 

1=1 

reduced 

to# 


or sister 

increased 

toi 


Uterine brothers, 
sisters 

i=l 

reduced 

in i 


* Here the share of mother is reduced to } from 4, ®«fe Ulustratiou 837. 
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^Tx). 

Heirs 

Shares 

No. 

Heirs 

Shaves 



4 


Full nephew or 


255 

Mother or true 


consanguin e 

4 (K.) 


grandmother 

Full sister 



nephew or any 
residuary Nos. 
16-25 




Pull nephew or 


260 

Mother or true 

3 


cons anguin e 



grandmother 


nephew, i.e.. 





any residuary 

1 


(Consanguine 

2 — 4 

3 — n 


Nos. 16—25 



sisters 





Uterine brother 

1 

256 

Mother or true 

4 


or sister 



grandmother 

f (R.) 

261 

Mother or true 

i reduced 


C 0 n s a n g u i n (i 


grandmother 

to 1 


brothers 






Uterine brothers, 
or sisters^ 

3 = 1 


Cons an g nine 
sisters 

1=1 

reduced 

to f 

4=8 

reduced 
to f • 

257 

Mother or true 
grandmother 

i 

increased 
to J 


Uterine brothers 
or sisters 


Consanguine 

sister 

1 8 

262 

Mother or true 

4 

- 

3 — F 

increased 

A 


grandmother 



to 77 


Cons anguine 

8=8 

, 

Uterine brother 

i 


sisters 


or sister 

increased 


Pull nephew or 

4(R) 



to i 

i 


cons angu in e 
nephew or any 


258 

Mother or true 


residuary Nos. 



grandmother 



18—25 



Con san g ui n e 

II 

263 

Mother 

4=8 


sister 



Uterine brother 

4 


Uterine brothers, 

4=8 


or sister 


or sisters 



Full nephew 

8(R) 

259 

Mother 

3=^ 

4=1 


or consanguine 
nephew or any 



Consanguine 


residuary Nos. 



sister 



18—25 



' One uterine will take i. 


276 


(lENERAL ILLtrSTRATION 


No. 

Heirs 

Shares 

264 

Mother 

h 

f 

Uterine brothers, 
sisters 

Any residuary 
Nos. 16-25 

j=i 

8 {«.) 


Illustrations o f 
mother together 
with threeheirs^ 


2e.f) 

Mother or true 
grandmother 

1 


l<hill'l)rother or '\ 
brothers 1 

Full sister or | 
sisters J 

t (li ) 


Uterine brother 
or sister 

h 

26f) 

Mother or (rue 
grandmother 



Full brother 'I 
or brothers | 
Full sistiOr or f 
sisters j 

B 0^' ) 


Uterine brothers 
or sisters or bro- 
ther and sister 


267 

Mother or true 
grandmother 



Full sister 



Consanguine 
sister or sister^s 
brother or bro- 
thers 

l(R.) 


* Nos. S66, 266 are simitar to Nos. 


No. 

Heirs 

Shares 

268 

Mother or true 
grandmother 



Full sister 

II 


Consanguine 
sister or sisters 



Uterine brother 
or sister 

1 

209 

Mother or true 
grandmother 

reduced 
to ^ 


Full sister 

j = g re- 
duced to 7 


Consanguine 
sister or sisters 

i reduced 
to ^ 

270 

Uterine brothers, 
sisters 

Mother or (rue 
grandmother 

1 — 2 
H—r, 

reduced 
to f 

i 


Full sister 

II 


Consanguine bro- 
ther or brothers 

1 

h 


Uterine brother 
or sister 


271 

Mother or true 
grandmother 

h 


Full sister 



Uterine brother 

h 


Full nephew 
or consanguine 
nephew or any 
residuary 
Nos. 18 — 25. 

i (K.) 


246, 347. 



Law oi? i^rttERiTANOti 




272 I Mother or true 
grandmother 

Full sisters 


Cons anguine i 
brothers ! 


273 


2—4 

a — o 


C o n s a n g nine 
sisters 

Mother or true 
grandmother. 

Cons anguine, 
brothers. 


[ e (H*) 


Heirs 


Full nephew or 
oonsan g u i n e 
nephew or any 
residuary 
Nos. 18-26. 


i 


> 


t (R ) 


276 


Illustrations of 
mother together 
with four 
heirs. 


Mother or true 
grandmother. 

Full sister 


Shares 


HH.) 



VJ J.X O C4. u ^ 

sisters. 

1 



Cons anguine 






sister or sis- 


Uterine brotlier 


1 

75 


ters. 


or sister. 

Mother or true 

! 

1 


Co n s a n g uine 


274 



1 

1 

brother or bro- 


grandmother. 



1 

i thers. 


Con sanguine 




Uterine brother 


brothers. 

1 



or sister. 


Consangu ine 


B (F)* 



1 

1 

sisters. 

Uterine b r o - 

j 

:l=g 


Illustrations of 
true grandmother 




together with 


thers, sisters. 




one heir,"* 

276 

Mother or true 


i 




grandmother. 


277 

T rue grand- 
mother or true 



Cons anguine 




grandmothers. 


sister. 






Uterine brother 


h 


IVue grand- 


or sister. 



father. 


r 

J 


1 

15 


4 —8 


} B (H.) 


i 


§ 


* In the cases ef the mother we have incliiderl oases of the grandmother also, 
here we have simply-cited few cases not stated in previous examples. 

F. 29 


dlENEftAL 


1 

No.i 

Heirs 

Shares , 

1 

i 

1 

No.j 

t 

1 

Heirs 

Shares 

278 

True grand- 

1 

I 

283* 

h\ill brother or 

f (R.) 

! 

mother or true 



brothers 

1 


grandmothers. 



Uterine brother 

• 




or sister 



Full brother 

t (K ) 



1 (R.) 

1 

1 

1 

or brothers 


284 

Full brother or 

1 

or consanguine 



brothers 



brother or bro- 



Uterine brothers 


thers or any 



or sisters or 



residuary 



brother and 



Nos. 16—26. 



sister 


279 

T rue grand- 

1 increased 


Illustrations of 



mother or true 

to 4 


full brother or 



grandmothers. 



brothers to- 



* 

1 _.s 

2 — H 


gether with two 



Full sister or 


heirs. 



consan gii i n e 

increased 





sister. 

to 4 

285 

Full brother " 






or brothers 

§ 

‘280 

T r u e grand- 

g increased 


Full sister or 


mother or true 

to ^ 


full sisters 

1 

1 grandmothers. 



Uterine brother 

1 

1 



or sister 



Full sisters or 


1 




c 0 n s a nguine 

increased 

286 

Full brother or ' 



sisters. 

to ^ 


brothers 

9 


1 



Full sister or f 

B 

‘281 

T rue grand- 

g increased 

t 

sisters ) 



mother or true 

to 2 

1 

Uterine brothers 

! § 


grandmothers. 



or sisters or 



Uterine brother 

^ increased 


brother and 



or sister.^ 

to i 


sister 






Illustrations of 



1 1 1 u stra tions 


1 

full sister to- 



ofbrother 



gether with 



together with 



one heir. 



one heir. 


287 

Full sister 

i 

282 

Full brother ... 

B 


Cons an g nine 

1(R.) 





brother or bro- 


Pull sister 

■ 



thers 

1 



* If there are uterine brothere, sisters or one brother and sister they would 


take 
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No. 

288 

289 

290 

291 


Heirs 

Shares 

No. 

i 

Heirs 

Shares 

1 

1 

Full sister 

h increas- 

293 

Full sister 

11 


ed to 1 






Consanguine 

S (It.) 

Cons a n 11 i n 0 

J increas- 


brother or bro- 


sister 

ed to \ 


thers 


Full sister 

in- 


Uterine brother 

i 


creased 


or sister 



to 1 

294 

Full sister 

\ _ 

2 — C 

Uterine brother 

^ increas- 




or sister 

ed (o i 


Consanguine 

1 (R.) 




brother or 


Pull sister 



brothers 



increased 





to ^ 


Uterine brothers 


^ = § in- 


or s i s t e r s or 


Uterine brothers 


bro t h e r and 


or s i s t e r s or 

creased 


sister 


b r 0 th e r and 
sister 

to *4, 

*> , 

{ 

295 

Full sister 

1 — .a 
■i — n 


i 



increased 

Full sister 



to § 

1 

Full nephew or 

1 

*3 

1 

Consanguine 

J increased 

oonsan g u i n e 



sister or sisters 

to ^ 

nephew or any 
residuary Nos. 



Uterine brother 

J increas- 

16^25 



or sister 

ed to ^ 



296 

Full sister 

Illustrations of 





full sister to- 

1 

1 


Con sanguine 

i 

gether with 



sister or sisters 


two heirs. 



Uterine brothers, 




sisters 


Pull sister 

i 

'■> 

i 

297 

Full sister 

1 — Tt 

2 — c 

Consang nine] 

i 




brother o r 
brothers i 

Consang u i n e ' 



Cons anguine 

i 

h (R.) 


sister or sisters 


sister or 
sisters J 



Full nephew or 

« (R.) 



consan g u i n e 




nephew or any 
residuary Nos. 
18-25 
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GENERAL ILLUSTRATION 


No. 


298 


299 


800 


301 


Heirs 


Pull sister 

Uterine brother 
or sister 

Pull nephew or 
consan g u i n e 
nephew or any 
residuary Nos. 
18-35 

Pull sister 

Uterine brothers, 
sisters 

Puli nephew or 
consan g u i n e 
nephew or any 
residuary Nos. 
18-25 


Illustrations of 
full sister to- 
gether with 
three heirs. 

Pull sister 

Consanguine 

sisters 

Consanguine 

brothers 

Uterine brother 
or sister 

Pull sister 

Consan gu i n e ' 
brothers 
Consanguine 
sisters j 

Uterine brothers, 
sisters 


Shares 

No. 


302 

4 


8 (R.) 


II 


4 



B (1^') 



303 


304 

1 


1 

S (R.) 


4 

305 

1 

i 

i=§ 

( 

4(R) 

806 

4=8 



Heirs 


Pull sister 

Cons anguine 
sisters 

Uterine brother 
or sister 

B^ull nephew or 
consan g u i n o' 
nephew or any 
residuary Nos. 
18-25 


Illustrations of 
full sisters to- 
gether with 
one heir. 

Pull sisters 

Cons anguine 
brothers 

Pull sisters 


Cons anguine 
sisters 


Pull sisters 


Uterine brother 
or sister 

Pull sisters 

Uterine brothers 
or sisters or 
brother and 
sister 


Shares 


i 

4 (K.) 


8=4 

8 (H.) 

8=4 

increased 
to 4 

4 

increased 
to 4 

8=4 

increased 
to 4 

4 increas- 
ed to 4 

8 

4 
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No 


Heirs 


Shares No. 


Heirs 


Shares 


307 Full sisters ... 

Full nephew or 
oonsan u i n e 
nephew or any 
residuary Nos. 
18—25 


i (H.) 


Consanguine 
brothers 
C o nsanguine 
sisters. j 

Uterine brother 
or sister. 


i (H) 


Illustrations of 
full sisters 
together with 
two heirs. 

308 Full sisters 

Consanguine ] 
brothers I 

Consanguine T 
sisters j 


C 0 n s a nguine 
brother. 

Uterine brother 
or sister. 



i (R.) 


309 Full sisters ... | = | 


i (H.) 


310 Full sisters ... i — ^ 


Uterine brother 
or sister. 

Full nephew or iCR.) 
oonsang u i n e 
nephew or any 
residuary Nos. 

18-25, 

Illustrations of 
full sisters to^ 
gether with 
three heirs. 

Full sisters ... 


Illustrations of 
consanguin e 
brother together 
with one heir. 

312 Con s a nguine 

brother. 

C o n 8 a nguine 
sister. 

313 C 0 n 8 a nguine 

brothers. 

j 

Uterine brother 
or sister. 

314 C o n s a nguine 

brother or bro- | 
thers. I 

I 

Uterine brothers 
or sisters or bro- 
ther and sister. 

Illustrations of 
cons a ng uine 
brother together 
with two heirs. 

315 Consanguine ^ 

brothers, 

C 0 nsanguine | 
sisters. J 

Uterine brother 
or sister. 


i(it) 


3 (R). 


§ m 



282 


GENERAL ILLUSTRATION 



Heirs 


Shares No. 


3l() 0 o nsangiiine ^ I 
brothers. I ' 

/ a 

, 0 o nsanguine I 
sisters. J 

Uterine brothers. i 

sisters or 
brother and 
sister 

Illustration of 
consanguine sis^ 
ter together with 
one heir. 

317 Consanguine 2 =§ in- 

sister. creased to i 

Uterine brother J in- 
or sister, creased to i 

318 Consanguine in- 

sister. creased to 5 


I Full nephew or 
cons anguine 
nephew or any 
residuary 
Nos. 18— 25. 

321 Consanguine 
sister. 

Uterine brother 
and sister or 
uterine b r o- 
thers, or sis- 
ters. 

Pull nephew or 
cons anguine 
nephew or any 
residuary Nos. 
18-25. 

Illustration of 
consanguine 
sisters together 
with one heir. 


Uterine brothers 
or sisters or bro- 
ther and sister 

Consanguine 

sister. 

Pull nephew or 
cons anguine 
nephew or any 
residuary 
Nos. 18-25. 


Illustrations of 
consanguine 
sister together 
with two heirs. 

320 C o n s a n g nine 
sister. 

Uterine brother 
or sister. 


= § in- 
creased 

A 


to f 


322 C 0 n s a n guine 
sisters. 


i(R.) 


1 8 

2 ® 


1 .8 

2 — 


- 1-^2 


I (H.) 


:7=t in- 
creased 
to X 


Uterine brother ^ increas* 
or sister. ed to ^ 

323 Consanguine i 

sisters. 
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Chaet II 

SHARERS WITH RESIDE ARIES 

The Chart indicates what share a sharer mentioned in the top' column takes ichen together with a 

residuary mentioned in the lefUhand column. 
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-a double share to a male heir, a siugle share to a female heir. Ex:cld. = Excluded. Mat. =Maternal. Pat. = Paternal. 
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Residue. Excld= Excluded. 



CHARTS 



THE DISTANT KINDllEl) 

The Distant Kindred are those blood relations who are 
neither sharers nor residnaries. There are four classes of 
Distant Kindred and their full list may be seen from the 
Charts Y to IX. 

1. Descendants, Class I. 

2. Ascendants, Class II. 

8. Descendants of parents. Class III. 

4. Descendants of Ascendants, h. h. s.. Class IV. 

The first class excludes the second wliich in turn 
(excludes the third and the lattc^r excludes the fourth class.’ 


^ I have not worked out all oases of combination of the 
Distant Kindred Classes I, II, III and IV. The Charts V — IX 
represent what an heir of any class would take when jointly with 
another heir. 
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that iS) a double share is given to a male heir and a single share to a female heir. 



THE TABLE OF TRUE AND FALSE GRAND-PAREMTS 

Tru0 grand-parents are indicated in capital letters, all others are false grand-parents and belong 
to Distant Kindred, Glass IL It will be seen that on the mother's side there is only 

one true grandmother, others are all false grand-parents. 
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Note— M or m = Mother, F or f = Father. 



Chart VII 

THE DISTANT KINDRED (CLASS II) 

The Chart indicates what share a distant kindred heir mentioned in the top column takes when together 

with an heir mentioned in the left-hand column. 
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Uhart viii 

THE DISTANT KINDRED (CLASS III) 

The Chart indicates what share a distant kindred heir mentioned in the top column takes when together 
with an heir mentioned in the left-hand column. The distribution is according to Imam Muhammad, 
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: 2 = a double share to a male heir and a single share to a female heir. 


Ohabt IX 

THE DISTANT KINDRED (CLASS IV) 
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A double share to a male heir and a single share to a female heir. 



lAW OP INHERITANCE 


Some special cases of exclusion of heirs 

The Muslim heirs are subdivided into sharers and resi- 
duaries. Some sharers are liable to be excluded by presence 
of a sharer or by a residuary, and again some sharers are 
converted into residuaries and thereby are excluded from 
receiving their fixed shares. However there are some heirs 
known as primary heirs who are not liable to be excluded at all. 
These are (1) the heirs by marriage — the husband or the wife as 
the case may be, and (2) certain heirs by consanguinity, namely: 
the father, mother, son and daughter. 

There are some well known rules for exclusion of heirs 
whether sharers or residuaries, namely*: — 

(a) A sharer is excluded by any person through whom 

he is related to the deceased, and who may 
participate as a residuary.^ 

(b) All collateral sharers are excluded by a lineal male 

descendant or ascendant who can also take as a 
residuary.^ 

(c) A remoter sharer is excluded by a nearer residuary 

who is such that would convert such equally 
nearer sharer into a residuary.® 

(d) A half blood sharer is excluded by a full blood 

residuary who is such that would convert such 
full blood sharer into a residuary.* 

(e) If the sharers take the maximum share, any other 

possible claimant would be excluded.*’ 

**'The basic principle of these rules appears to be that the nearer in 
degree excludes the more remote. 

^ e. g. — The father excludes the true grandfather, full sister etc. 

* e. g. — The son excludes the full sister, uterine brother etc. 

® e. g. — ^The son excludes son’s daughter etc. 

* e. g. — ^The consanguine sister is excluded by the full brother who 
converts the full sister into a residuary. 

® e. g. — Two or more daughters take the maximum share 2/ 3 and 
thereby exclude the son’s daughter, while with a single daughter the son’s 
daughter would take l/6 as sharer. 

Similarly two or more full sisters exclude a consanguine sister. 
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CASES OF EXCLUSION 


The main object of these few pages is to take some special 
cases of exclusion by reason of such grouping of heirs that the 
inheritance is exhausted before the heir in question can take 
anything, or the sum total of shares awarded exceed unity and 
thereby the doctrine of ^awl^ becomes applicable and all the 
shares awarded are reduced, and in such a contingency the heir 
in question is obviously excluded, there being nothing left for 
him to take from. 


(a) The son* s son 

The son’s son is a residuary and is not excluded by any 
heir except the son, however in the following cases he cannot 
take any thing at all, owing to the inheritance itself exceeding 
unity or being exhausted by other existing heirs. 


Father . . 

1/6' = 

! 2/12 

reduced to 2/13 

Mother or maternal 





grandmother 

1/6 = 

2/12 

do 

2/13 

Husband 

1/4 = 

3/12 

do 

3/13 

Daughter 

1/2 --- 

6/12 

do 

6/13 



13/12 



Father . . 

1/6 = 

2/12 

reduced to 2/15 

Mother or maternal 





grandmother 

1/6 = 

2/12 

do 

2/15 

Husband 

1/4 = 

3/12 

do 

3/15 

Daughters 

2/3 = 

8/12 

do 

8/15 



15/12 



Father . . 

1/6 = 

4/24 

reduced to 4/27 

Wife . . 

1/8 = 

3/24 

do 

3/27 

Daughters 

2/3 = 

16/24 

do 

16/27 

Mother or maternal 





grandmother 

1/6 = 

4/24 

do 

4/27 



27/24 



Father . . 


1/6 



Daughters 

2/3 = 

4/6 



Mother or maternal 





grandmother 

• • 

1/6 




1 
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In the above examples we may substitute true grandfather 
for the father, if so then paternal true grandmother may 
be substituted for the mother and the solutions will be the 
same. 

5. Father or true 
grandfather o r 
mother or true 

grandmother 1/6 2/12 reduced to 2/13 

Daughters 2/3= 8/13 do 8/13 

Husband 1/4= 3/12 do 3/13 

13/12 

Similarly in the above examples the son’s daughter co-exist- 
ing with these heirs would be excluded. And so would be the 
son’s son’s son h. 1. s. though strictly speaking the latter is 
excluded only by the son or son’s son of higher degree. 

These solutions will be identically the same if we substitute 
for the daughter son’s daughter of a higher degree and include 
a son’s son of a lower degree, namely the following example 
corresponds with the above example No. 5 and so on since the 
daughter and son’s daughter in effect both together take 2/3 
similar to the case of two or more daughters. 


Father or 

true 




grandfather 

. 1/6 = 

2/12 

reduced 

to 2/ 13 

Daughter 

1/2 = 

6/12 

do 

6/13 

Son’s daughter 

1/6 = 

2/12 

do 

2/13 

Husband 

14 = 

3/12 

do 

3/13 



13/12 



Son’s son’s son: 

Here there is 

no residue left for him. 


(b) The full brother 

The full brother is excluded by the father or true grand- 
father or by the son or son’s son h. 1. s. however in the follow- 
ing cases he cannot take anything, as the estate is exhausted by 
other co-existing heirs, or the sum-total of shares already 
allotted exceeds unity. 
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6 . 


Mother or maternal 
or paternal true 
grandmother 

1/6 = 

2/12 ' 

reduced to 2/13 

Husband 

1/4 = 

3/12 

do 

3/13 

Daughters or son’s 
daughters or one 
daughter and son’s 
daughter or son’s 
daughters 

2/3 = 

8/12 

do 

8/13 


13/12 


7. Mother or maternal 
or paternal true 
grandmother 1/6 

Husband 1 / 2 = 3/6 


Uterine brother and 
sister or uterine 
brothers or 
uterine sisters 1 / 3 = 2/6 


1 


The case of the full sisters or sisters is identically same as 
that of the full brother. 

(c) The consanguine brother 

The consanguine brother is excluded by the son, son’s son 
h. 1. s. by the father or grandfather and also by the full brother 
or brothers. He is also excluded by the presence of the full 
sister along with one or more daughters or son’s daughters. 
Again he is excluded by the presence of a certain group of heirs 
as in above examples Nos. 6 and 7 and in the following 
additional cases. 

8. Husband 1/2= 3/6 reduced to 3/7 

Maternal or paternal 

true grandmother 1/6 do 1/7 

Full sister 1/2= 3/6 do 3/7 
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9. 

Husband 

1/2 = 

3/6 

reduced to 

3/8 


Mother 

1/3 = 

2/6 

do 

2/8 


Full sister 

1/2 = 

3/6 

do 

3/8 




8/6 



10. 

Husband 

1/2 = 

3/6 




Full sister 

1/2 = 

3/6 



11. 

Husband 

1/2 = 

3/6 

reduced to 

3/7 


Full sisters 

2/3 = 

4/6 

do 

4/7 




7/6 



12. 

Uterine brother and 






sister or uterine 
brothers or sisters 

1/3 





Full sisters 

2/3 




13. 

Husband 

Mother or maternal 

1/2 = 

3/6 

reduced to 

3/8 


or paternal true 
grandmother 


1/6 

do 

1/8 


Full sisters 

2/3 = 

4/6 

do 

4/8 




8/6 



14. 

Husband 

Mother or maternal 

1/2 = 

3/6 




or paternal true 
grandmother 


1/6 




Uterine brother and 






sister or uterine 
brothers or sisters 

1/3 = 

2/6 



15. 

Wife . . 

1/4 

3/12 

reduced to 3/13 


Mother or maternal 






or paternal true 
grandmother 

1/6 = 

2/12 

do 

2/13 


Full sisters 

2/3 = 

8/12 

do 

8/18 
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16. Uterine brother or 

sister 1/6 

Full sisters . 2/3 = 4/6 

Mother or maternal 
or paternal grand- 
mother 1/6 

17. Uterine brother and 

sister or uterine 

brothers or sisters 1/3 = 2/6 

Full sister 1/2 = 3/6 

Mother or maternal 
or paternal true 

grandmother 1/6 

The case of exclusion of the consanguine sister is similar 
to the case of the consanguine brother, and she is also excluded 
by the presence of two or more full sisters or one full sister 
along with one or more son’s daughters. 

(d) The brother'' s soriy nephew 

The brother’s son, nephew, is excluded by the son, son’s 
son h^ 1. s., father, grandfather, one or more brothers, and b)^ 
one or more consanguine brothers. And he is also excluded by 
the presence of certain heirs as in the following cases, 

18. Uterine brother or 

sister 1/6 

Husband 1/2 = 3/6 

Mother 1/3 = 2/6 

19. Uterine brothers or 

sisters or brother 


and sister 

. . 

1/3 = 

= 2/6 



Husband 


1/2 = 

= 3/6 



Mother or 

true 





grandmother 


. . 

1/6 



Husband 

. . 

1/4 = 

= 3/12 

reduced 

to 3/13 

Daughters or 

one 





daughter and 

one 





or more 

son’s 





daughters 

. ’ 

2/3 -- 

^ 8/12 

do 

8/13 

Mother or 

true 





grandmother 

, 

1/6 = 

= 2/12 

do 

2/13 


11/10 
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21. 

Husband 


1/4 



- 

Daughter or son’s 
daughter 

1/2 -- 

2/4 




Full sister or consan- 






guine sister 

• • 

1/4 



22. 

Husband 

1/2 





Sister . . 

1/2 




23. 

Husband 

1/2 = 

3/6 

reduced to 

3/7 


Sisters . . 

2/3 = 

4/6 

do 

4/7 

24. 

Husband 

1/4 ■ - 

3/12 




Daughters or son’s 
daughters 

2/3 = 

8/12 




Sister or sisters full 






or consanguine . . 


1/12 

residue 


25. 

Uterine brother or 






sister 


1/6 

reduced to 

1/7 


Husband 

Sister full or con- 

1/2 = 

3/6 

do 

3/7 


sanguine 

1/2 = 

3/6 

do 

3/7 




7/6 



26. 

Uterine brothers or 






sisters or brother 
and sister 

1/3 = 

2/6 

reduced to 

2/8 


Husband 

Sister full or con- 

1/2 = 

3/ 6 

do 

3/8 


sanguine 

1/2 = 

3/6 

do 

3/8 




8/6 



27. 

Uterine brother or 






sister 

• » 

1/6 

reduced to 

1/8 


Husband 

Sisters full or con- 

1/2 . .. 

3/6 

do 

3/8 


sanguine 

2/3 = 

4/6 

do 

4/8 
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28. Uterine brothers or 
sisters or brother 


and sister 

1/3 = 

2/6 

reduced to 

2/9 

Husband 

1/2 = 

3/6 

do 

3/9 

Sisters full or con- 
sanguine 

2/3 = 

4/6 

do 

4/9 


9/6 


29. Uterine brother or 

sister 1/6 

Full sister 1/2= 3/6 

Consanguine sister 1/6 

Mother or true 

grandmother 1/6 

1 

30. Uterine brother and 

sister or brothers, 


sisters 

1/3 -= 

. 2/6 

reduced to 

Full sister 

1/2 = 

= 3/6 

do 

Consanguine sister . . 

• • 

1/6 

do 

Mother or true 




grandmother 

« ■ 

1/6 

do 



7/6 



31. Uterine brother or 

sister .. 1/6 — 2/12 reduced to 2/15 

Full sisters or sister 
and consanguine 
sister or consan- 
guine sisters 2/3= 8/12 do 

Mother or true 

grandmother 1/6= 2/12 

Wife . . . , 1/4 = 3/12 


do 

do 
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32. Uterine brother and 

sister or brothers, 

sisters ... 1/3= 4/12 reduced to 4/17 

Full sisters or sister 
and consanguine 
sister or consan- 
guine sisters 2/3= 8/12 do 8/17 

Mother or true 

grandmother . . 1/6 — 2/12 do 2/17 

Wife .. ..1/4:- 3/12 do 3/17 

17/12 

33. Uterine brother or 

sister 1/6= 2/12 reduced to 2/13 

Full sister or con- 
sanguine sister 1/2= 6/12 do 6/13 

Mother or true 

grandmother 1/6 = 2/12 do 2/13 

Wife .. .1/4= 3/12 do 3/13 

13/12 

m 

34. Uterine brother and 

sister or brothers, 

sisters . . 1/3 = 4/12 reduced to 4/15 

Full sister or con- 
sanguine sister .. 1/2= 6/12 do 6/15 

Mother or true 

grandmother 1/6= 2/12 do 2/15 

Wife .. .1/4= 3/12 do 3/15 

15/12 

35. Uterine brother or 

sister 1/6= 2/12 reduced to 2/13 

Full or consanguine 

sisters . . 2/3 = 8/12 do 8/13 

Wife .. .. 1/4= 3/12 do 3/13 
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36. Uterine brother and 
sister or brothers. 



sisters 

1/3 

4/12 

reduced to 

4/15 


Full or consanguine 
sisters 

2/3 = 

8/12 

do 

8/15 


Wife . . 

1/4 = 

3/12 

do 

3/15 

' 



15/12 



37, 

Uterine brother and 
sister or brothers, 
sisters 

1/3 = 

4/12 

reduced to 4/13 


Full or consanguine 
sister 

1/2 = 

6/12 

do 

6/13 


Wife . . 

1/4 = 

3/12 

do 

3/13 




13/12 



• 

OO 

Uterine brother or 
sister 

• » 

1/6 




Consanguine sisters 

2/3 = 

4/6 




Mother or true 

grandmother 


1/6 



39. 

Uterine brother and 
sister, or brothers, 
sisters 

1/3 = 

2/6 

reduced to 

2/7 


Consanguine sisters 

2/3 = 

4/6 

do 

4/7 


Mother or true 

grandmother 

• . 

]/6 

do 

1/7 




7/6 



40. 

Uterine brother and 
sister or brothers, 
sisters 

1/3 = 

2/6 




Full or consanguine 
sister 

1/6 = 

3/6 




Mother or true 
grandmother 

1/2 = 

1/6 
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41. Uterine brother and 

sister, or borthers, 

sisters 1/3 — 2/6 reduced to 2/7 

Full or consanguine 

sisters 2/3 = 4/6 do 4/7 

Mother or true 

grandmother ... 1/6 do 1/7 

7/6 

42. Uterine brother and 

sister or brothers, 
sisters 1/3 

Full or consanguine 

sisters 2/3 

43. Daughters or 

daughter and son’s 
daughter or son’s 
daughters . . 2/3 ■= 4/6 

Mother or true 

grandmother 1/6 

Full or consanguine 

sister or sisters 1/6 (residue) 

44. Daughters or 

daughter and son’s 
daughter or son’s 
daughters . . 2/3 = 16/24 

Wife . . . . 1/8 === 3/24 

Full or consanguine 

sister 5/24 (residue) 

45. Full or consanguine 

sisters or full sister 
and consanguine 

sister 2/3= 8/12 reduced to 8/13 

Mother or true 

grandmother 1/6 - 2/12 do 2/13 

Wife . . . . 1/4 = 3/12 do 3/13 


13/12 
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As regards other residuaries namely: (a) consanguine 
brother’s son, [b) full uncle, {c) consanguine uncle, {d) full 
uncle’s son (e) consanguine uncle’s son, each excludes the other, 
and in all cases where the full brother’s son is excluded they 
all in turn are excluded. 

These illustrations are cases of special exclusion of heirs, 
not under the well known rules of exclusion but under opera- 
tion of mathematical calculation the estate being either exhaus- 
ted- or having exceeded unity all allotted shares are reduced, 
and consequently other possible claimants are also excluded. 
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